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Burwell v. Hobby Lobby Stores (2014)

The Patient Protection and Affordable Care Act of 2010 (ACA) required certain employers to offer their
employees group health plans that provided women with “preventive care and screenings” without “any cost
sharing requirement.” The Department of Health and Human Services (HHS) determined that this regulation
mandated coverage for the 20 contraceptive methods approved by the Food and Drug Administration, including 4
methods that may prevent an already fertilized egg from attaching to the uterus. Non-exempted companies that did
not offer employee contraceptive coverage could be fined $100 a day for each affected individual. The HHS exempted
religious employers (such as churches) and religious nonprofit organizations from this contraception mandate; their
insurance issuer could exclude contraceptive coverage from the employer’s plan as long as that plan provided
employees with the option of paying for contraceptives on their own, without any cost-sharing requirements on the
employer.

David and Barbara Green and their three children owned Hobby Lobby, a chain of 500 stores with 13,000
employees. Hobby Lobby was a “closely held for-profit” corporation, which (according to the Internal Revenue
Service) means that more than 50% of the value of its outstanding stock is owned by five or fewer individuals.
Roughly 90% of all companies in the UL.S. are “closely held” on this IRS definition. The Green family were devout
Christians who believed that life begins at conception. They claimed that facilitating access to contraceptive drugs
or devices that operate after that point violated their religious commitments. As a for-profit corporation, however,
Hobby Lobby did not fall within the existing religious exemptions for the contraceptive mandate. The Greens and
the owners of two other closely held for-profit corporations separately sued Sylvia Burwell, the Secretary of HHS,
arquing that the free exercise clause of the First Amendment and the Religious Freedom Restoration Act (RFRA)
required the federal government to accommodate their religious objections and exempt them from the provisions of
the contraceptive requirement. In one of these actions the Third Circuit held that a for-profit corporation could not
“engage in religious exercise” under RERA or the First Amendment, and that the mandate did not interfere with
the personal religious practices of the owners. In the Hobby Lobby litigation the Tenth Circuit held that the
Greens’ businesses were “persons” under RFRA and that the government had not demonstrated a compelling
interest in enforcing the mandate against a corporate person who was raising religious objections.

In a 5-4 decision the Supreme Court ruled that closely held for-profit corporations were “persons” with
rights under the free exercise clause f and that RFRA required HHS to provide an exemption to the contraceptive
mandate in order to protect the religious beliefs of this corporate person. As you read Justice Alito’s majority
opinion consider his argument for why certain corporations should be considered as having religious beliefs as well
as his argument for why owners of non-religious corporations have a right to deny benefits to their employees when
they have religious objections to those benefits. In her dissenting opinion Justice Ruth Bader Ginsburg claimed that
the majority’s decision was of “startling breadth” since commercial enterprises were allowed to “opt out of any law
... they judge incompatible with their sincerely held religious beliefs.” She suggested that the case opened the door
for certain employers to deny their employees blood transfusions, antidepressants, medication derived from pigs,
vaccinations, and even same-sex benefits. In response Justice Kennedy, writing a separate concurring opinion,
claimed that Court’s opinion “does not have the breadth and sweep ascribed to it by the respectful and powerful
dissent.” Who is more persuasive on the likely breadth of the decision? Should the majority’s holding be read in the
broadest possible way, both in terms of whether all corporations should be given similar rights and in terms of the
religious claims that will be accommodated? If not, on what grounds should courts decide that certain religious
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objections by corporations be accommodated and others not? By picking some winners and losers, would courts risk
violating the Establishment Clause?

The day after the decision was handed down the Supreme Court left in place lower court rulings in favor of
businesses that objected to covering all 20 methods of government-approved contraceptives, thus clarifying that the
ruling was not limited to the 4 methods at issue in Hobby Lobby. In Wheaton College v. Burwell, 573 UL.S. ___
(2014), the majority issued an emergency injunction prohibiting the secretary of health and human services to
require Wheaton College to fill out the form to certify that it meets the requirements for exemption from the
contraceptive coverage—the very procedure that the Court in Hobby Lobby said was an acceptable “least
restrictive alternative” way to accommodate religious objectors. In her dissent from this order, joined by the other
female justices, Justice Sotomayor stated, “Those who are bound by our decisions usually believe they can take us at
our word. Not so today.... If the Government cannot require organizations to attest to their views by way of a
simple self-certification form and notify their third-party administrators of their claimed exemption, how can it ever
identify the organizations eligible for the accommodation and perform the administrative tasks necessary to make the
accommodation work?” Much commentary followed on whether these subsequent actions by the majority support
Kennedy'’s or Ginsburg’s views of the likely breadth of the Hobby Lobby decision.

JUSTICE ALITO delivered the opinion of the Court.

We must decide in these cases whether the Religious Freedom Restoration Act of 1993 (RFRA) ...
permits the United States Department of Health and Human Services (HHS) to demand that three closely
held corporations provide health-insurance coverage for methods of contraception that violate the
sincerely held religious beliefs of the companies” owners. We hold that the regulations that impose this
obligation violate RFRA, which prohibits the Federal Government from taking any action that
substantially burdens the exercise of religion unless that action constitutes the least restrictive means of
serving a compelling government interest.

If the Government substantially burdens a person’s exercise of religion, under the [Religious
Freedom Restoration] Act that person is entitled to an exemption from the rule unless the Government
“demonstrates that application of the burden to the person—(1) is in furtherance of a compelling
governmental interest; and (2) is the least restrictive means of furthering that compelling governmental
interest.”...

... RFRA was designed to provide very broad protection for religious liberty. By enacting RFRA,
Congress went far beyond what this Court has held is constitutionally required. Is there any reason to
think that the Congress that enacted such sweeping protection put small-business owners to the choice
that HHS suggests? ... [Congress] included corporations within RFRA’s definition of “persons.” But it is
important to keep in mind that the purpose of this fiction is to provide protection for human beings. ...

Under the Dictionary Act, “the wor[d] ‘person” . . . include[s] corporations, companies,
associations, firms, partnerships, societies, and joint stock companies, as well as individuals.” ... Thus,
unless there is something about the RFRA context that “indicates otherwise,” the Dictionary Act provides
a quick, clear, and affirmative answer to the question whether the companies involved in these cases may
be heard.

We see nothing in RFRA that suggests a congressional intent to depart from the Dictionary Act
definition, and HHS makes little effort to argue otherwise. We have entertained RFRA and free-exercise
claims brought by nonprofit corporations, ... and HHS concedes that a nonprofit corporation can be a
“person” within the meaning of RFRA. ...

This concession effectively dispatches any argument that the term “person” as used in RFRA
does not reach the closely held corporations involved in these cases. No known understanding of the
term “person” includes some but not all corporations. The term “person” sometimes encompasses
artificial persons (as the Dictionary Act instructs), and it sometimes is limited to natural persons. But no
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conceivable definition of the term includes natural persons and nonprofit corporations, but not for-profit
corporations....

... Some lower court judges have suggested that RFRA does not protect for-profit corporations
because the purpose of such corporations is simply to make money. This argument flies in the face of
modern corporate law. “Each American jurisdiction today either expressly or by implication [authorizes
corporations to be formed under its general corporation act for any lawful purpose or business.” ...

Finally, HHS contends that Congress could not have wanted RFRA to apply to for-profit
corporations because it is difficult as a practical matter to ascertain the sincere “beliefs” of a corporation.
HHS goes so far as to raise the specter of “divisive, polarizing proxy battles over the religious identity of
large, publicly traded corporations such as IBM or General Electric.” ...

These cases, however, do not involve publicly traded corporations, and it seems unlikely that the
sort of corporate giants to which HHS refers will often assert RFRA claims. ... [The] idea that unrelated
shareholders —including institutional investors with their own set of stakeholders —would agree to run a
corporation under the same religious beliefs seems improbable. In any event, we have no occasion in
these cases to consider RFRA’s applicability to such companies. The companies in the cases before us are
closely held corporations, each owned and controlled by members of a single family, and no one has
disputed the sincerity of their religious beliefs.

In taking the position that the HHS mandate does not impose a substantial burden on the
exercise of religion, HHS’s main argument (echoed by the principal dissent) is basically that the
connection between what the objecting parties must do (provide health-insurance coverage for four
methods of contraception that may operate after the fertilization of an egg) and the end that they find to
be morally wrong (destruction of an embryo) is simply too attenuated. HHS and the dissent note that
providing the coverage would not itself result in the destruction of an embryo; that would occur only if
an employee chose to take advantage of the coverage and to use one of the four methods at issue.

This argument dodges the question that RFRA presents (whether the HHS mandate imposes a
substantial burden on the ability of the objecting parties to conduct business in accordance with their
religious beliefs) and instead addresses a very different question that the federal courts have no business
addressing (whether the religious belief asserted in a RFRA case is reasonable). The Hahns and Greens
believe that providing the coverage demanded by the HHS regulations is connected to the destruction of
an embryo in a way that is sufficient to make it immoral for them to provide the coverage. This belief
implicates a difficult and important question of religion and moral philosophy, namely, the
circumstances under which it is wrong for a person to perform an act that is innocent in itself but that has
the effect of enabling or facilitating the commission of an immoral act by another. Arrogating the
authority to provide a binding national answer to this religious and philosophical question, HHS and the
principal dissent in effect tell the plaintiffs that their beliefs are flawed. For good reason, we have
repeatedly refused to take such a step.

... We will assume that the interest in guaranteeing cost-free access to the four challenged
contraceptive methods is compelling within the meaning of RFRA, and we will proceed to consider the
final prong of the RFRA test, i.e., whether HHS has shown that the contraceptive mandate is “the least
restrictive means of furthering that compelling governmental interest.” ...

The least-restrictive-means standard is exceptionally demanding, and it is not satisfied here. HHS
has not shown that it lacks other means of achieving its desired goal without imposing a substantial
burden on the exercise of religion by the objecting parties in these cases. ...

The most straightforward way of doing this would be for the Government to assume the cost of
providing the four contraceptives at issue to any women who are unable to obtain them under their



health-insurance policies due to their employers’ religious objections. This would certainly be less
restrictive of the plaintiffs’ religious liberty, and HHS has not shown that this is not a viable alternative....

HHS contends that RFRA does not permit us to take this option into account because “RFRA
cannot be used to require creation of entirely new programs.” But we see nothing in RFRA that supports
this argument, and drawing the line between the “creation of an entirely new program” and the
modification of an existing program (which RFRA surely allows) would be fraught with problems.

... HHS has already established an accommodation for nonprofit organizations with religious
objections. Under that accommodation, the organization can self-certify that it opposes providing
coverage for particular contraceptive services. If the organization makes such a certification, the
organization’s insurance issuer or third-party administrator must “[e]xpressly exclude contraceptive
coverage from the group health insurance coverage provided in connection with the group health plan”
and “[p]rovide separate payments for any contraceptive services required to be covered” without
imposing “any cost-sharing requirements . . . on the eligible organization, the group health plan, or plan
participants or beneficiaries.”

We do not decide today whether an approach of this type complies with RFRA for purposes of all
religious claims. At a minimum, however, it does not impinge on the plaintiffs’ religious belief that
providing insurance coverage for the contraceptives at issue here violates their religion, and it serves
HHS's stated interests equally well.

The principal dissent identifies no reason why this accommodation would fail to protect the
asserted needs of women as effectively as the contraceptive mandate, and there is none....

HHS and the principal dissent argue that a ruling in favor of the objecting parties in these cases
will lead to a flood of religious objections regarding a wide variety of medical procedures and drugs,
such as vaccinations and blood transfusions, but HHS has made no effort to substantiate this prediction.
HHS points to no evidence that insurance plans in existence prior to the enactment of ACA excluded
coverage for such items. Nor has HHS provided evidence that any significant number of employers
sought exemption, on religious grounds, from any of ACA’s coverage requirements other than the
contraceptive mandate.

In any event, our decision in these cases is concerned solely with the contraceptive mandate. Our
decision should not be understood to hold that an insurance-coverage mandate must necessarily fall if it
conflicts with an employer’s religious beliefs. Other coverage requirements, such as immunizations, may
be supported by different interests (for example, the need to combat the spread of infectious diseases)
and may involve different arguments about the least restrictive means of providing them.

The principal dissent raises the possibility that discrimination in hiring, for example on the basis
of race, might be cloaked as religious practice to escape legal sanction. Our decision today provides no
such shield. The Government has a compelling interest in providing an equal opportunity to participate
in the workforce without regard to race, and prohibitions on racial discrimination are precisely tailored to
achieve that critical goal.

... The dissent worries about forcing the federal courts to apply RFRA to a host of claims made by
litigants seeking a religious exemption from generally applicable laws, and the dissent expresses a desire
to keep the courts out of this business. In making this plea, the dissent reiterates a point made forcefully
by the Court in Smith (applying the Sherbert test to all free-exercise claims “would open the prospect of
constitutionally required religious exemptions from civic obligations of almost every conceivable kind”).
But Congress, in enacting RFRA, took the position that “the compelling interest test as set forth in prior
Federal court rulings is a workable test for striking sensible balances between religious liberty and
competing prior governmental interests.” The wisdom of Congress’s judgment on this matter is not our



concern. Our responsibility is to enforce RFRA as written, and under the standard that RFRA prescribes,
the HHS contraceptive mandate is unlawful.

The contraceptive mandate, as applied to closely held corporations, violates RFRA. Our decision
on that statutory question makes it unnecessary to reach the First Amendment claim raised by Conestoga
and the Hahns.

JUSTICE KENNEDY, concurring.

It seems to me appropriate, in joining the Court’s opinion, to add these few remarks. At the
outset it should be said that the Court’s opinion does not have the breadth and sweep ascribed to it by the
respectful and powerful dissent. The Court and the dissent disagree on the proper interpretation of the
Religious Freedom and Restoration Act of 1993 (RFRA), but do agree on the purpose of that statute. It is
to ensure that interests in religious freedom are protected.

... It is important to confirm that a premise of the Court’s opinion is its assumption that the HHS
regulation here at issue furthers a legitimate and compelling interest in the health of female employees.

But the Government has not made the second showing required by RFRA, that the means it uses
to regulate is the least restrictive way to further its interest. As the Court’s opinion explains, the record in
these cases shows that there is an existing, recognized, workable, and already-implemented framework to
provide coverage. ...

On this record and as explained by the Court, the Government has not met its burden of showing
that it cannot accommodate the plaintiffs” similar religious objections under this established framework.
RFRA is inconsistent with the insistence of an agency such as HHS on distinguishing between different
religious believers —burdening one while accommodating the other —when it may treat both equally by
offering both of them the same accommodation.

“[TThe American community is today, as it long has been, a rich mosaic of religious faiths.”
(Town of Greece v. Galloway [2014]) (Kagan, J., dissenting). Among the reasons the United States is so
open, so tolerant, and so free is that no person may be restricted or demeaned by government in
exercising his or her religion. Yet neither may that same exercise unduly restrict other persons, such as
employees, in protecting their own interests, interests the law deems compelling. In these cases the means
to reconcile those two priorities are at hand in the existing accommodation the Government has designed,
identified, and used for circumstances closely parallel to those presented here. RFRA requires the
Government to use this less restrictive means. As the Court explains, this existing model, designed
precisely for this problem, might well suffice to distinguish the instant cases from many others in which it
is more difficult and expensive to accommodate a governmental program to countless religious claims
based on an alleged statutory right of free exercise.

For these reasons and others put forth by the Court, I join its opinion.

JUSTICE GINSBURG, with whom JUSTICE SOTOMAYOR joins, and with whom JUSTICE BREYER and
JUSTICE KAGAN join as to all but Part III-C-1, dissenting.

In a decision of startling breadth, the Court holds that commercial enterprises, including
corporations, along with partnerships and sole proprietorships, can opt out of any law (saving only tax
laws) they judge incompatible with their sincerely held religious beliefs. Compelling
governmental interests in uniform compliance with the law, and disadvantages that religion-based opt-
outs impose on others, hold no sway, the Court decides, at least when there is a “less restrictive
alternative.” And such an alternative, the Court suggests, there always will be whenever, in lieu of tolling

an enterprise claiming a religion-based exemption, the government, i.e., the general public, can pick up
the tab.



“The ability of women to participate equally in the economic and social life of the Nation has
been facilitated by their ability to control their reproductive lives.” Planned Parenthood v. Casey...

The Affordable Care Act (ACA), in its initial form, specified three categories of preventive care
that health plans must cover at no added cost to the plan participant or beneficiary. Particular services
were to be recommended by the U.S. Preventive Services Task Force, an independent panel of experts.
The scheme had a large gap, however; it left out preventive services that “many women’s health
advocates and medical professionals believe are critically important.” 155 Cong. Rec. 28841 (2009)
(statement of Sen. Boxer). To correct this oversight, Senator Barbara Mikulski introduced the Women's
Health Amendment, which added to the ACA’s minimum coverage requirements a new category of
preventive services specific to women’s health.

Women paid significantly more than men for preventive care, the amendment’s proponents
noted; in fact, cost barriers operated to block many women from obtaining needed care at all. ... And
increased access to contraceptive services, the sponsors comprehended, would yield important public
health gains. ....

While the Women’s Health Amendment succeeded, a countermove proved unavailing. The
Senate voted down the so-called “conscience amendment,” which would have enabled any employer or
insurance provider to deny coverage based on its asserted “religious beliefs or moral convictions.” ...

Any First Amendment Free Exercise Clause claim Hobby Lobby or Conestoga might assert is
foreclosed by this Court’s decision in Employment Division v. Smith (1990). In Smith, two members of the
Native American Church were dismissed from their jobs and denied unemployment benefits because
they ingested peyote at, and as an essential element of, a religious ceremony. Oregon law forbade the
consumption of peyote, and this Court, relying on that prohibition, rejected the employees’ claim that the
denial of unemployment benefits violated their free exercise rights. The First Amendment is not offended,
Smith held, when “prohibiting the exercise of religion . . . is not the object of [governmental regulation]
but merely the incidental effect of a generally applicable and otherwise valid provision.” ... The ACA’s
contraceptive coverage requirement applies generally, it is “otherwise valid,” it trains on women’s well
being, not on the exercise of religion, and any effect it has on such exercise is incidental.

RFRA’s compelling interest test ... applies to government actions that “substantially burden a
person’s exercise of religion.” This reference, the Court submits, incorporates the definition of “person”
found in the Dictionary Act, which extends to “corporations, companies, associations, firms, partnerships,
societies, and joint stock companies, as well as individuals.” The Dictionary Act’s definition, however,
controls only where “context” does not “indicat[e] otherwise.” Here, context does so indicate. RFRA
speaks of “a person’s exercise of religion.” ...

Until this litigation, no decision of this Court recognized a for-profit corporation’s qualification
for a religious exemption from a generally applicable law, whether under the Free Exercise Clause or
RFRA. The absence of such precedent is just what one would expect, for the exercise of religion is
characteristic of natural persons, not artificial legal entities. ...

The First Amendment’s free exercise protections, the Court has indeed recognized, shelter
churches and other nonprofit religion-based organizations. ... The Court’s “special solicitude to the rights
of religious organizations,” however, is just that. No such solicitude is traditional for commercial
organizations. Indeed, until today, religious exemptions had never been extended to any entity operating
in “the commercial, profit-making world.”

The reason why is hardly obscure. Religious organizations exist to foster the interests of persons
subscribing to the same religious faith. Not so of for-profit corporations. Workers who sustain the
operations of those corporations commonly are not drawn from one religious community. Indeed, by
law, no religion-based criterion can restrict the work force of for-profit corporations. ... The distinction
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between a community made up of believers in the same religion and one embracing persons of diverse
beliefs, clear as it is, constantly escapes the Court’s attention. One can only wonder why the Court shuts
this key difference from sight.

... the Court questions why, if “a sole proprietorship that seeks to make a profit may assert a free-
exercise claim, [Hobby Lobby and Conestoga] can’t . . . do the same?” But even accepting, arguendo, the
premise that unincorporated business enterprises may gain religious accommodations under the Free
Exercise Clause, the Court’s conclusion is unsound. In a sole proprietorship, the business and its owner
are one and the same. By incorporating a business, however, an individual separates herself from the
entity and escapes personal responsibility for the entity’s obligations. ...

Even if Hobby Lobby and Conestoga were deemed RFRA “person[s],” to gain an exemption, they
must demonstrate that the contraceptive coverage requirement “substantially burden[s] [their] exercise of
religion.” Congress no doubt meant the modifier “substantially” to carry weight. In the original draft of
RFRA, the word “burden” appeared unmodified. The word “substantially” was inserted pursuant to a
clarifying amendment offered by Senators Kennedy and Hatch. In proposing the amendment, Senator
Kennedy stated that RFRA, in accord with the Court’s pre-Smith case law, “does not require the
Government to justify every action that has some effect on religious exercise.”

The Court barely pauses to inquire whether any burden imposed by the contraceptive coverage
requirement is substantial. Instead, it rests on the Greens’ and Hahns" “belie[f ] that providing the
coverage demanded by the HHS regulations is connected to the destruction of an embryo in a way that is
sufficient to make it immoral for them to provide the coverage.” ...

Undertaking the inquiry that the Court forgoes, I would conclude that the connection between
the families” religious objections and the contraceptive coverage requirement is too attenuated to rank as
substantial. The requirement carries no command that Hobby Lobby or Conestoga purchase or provide
the contraceptives they find objectionable. Instead, it calls on the companies covered by the requirement
to direct money into undifferentiated funds that finance a wide variety of benefits under comprehensive
health plans. ...

Importantly, the decisions whether to claim benefits under the plans are made not by Hobby
Lobby or Conestoga, but by the covered employees and dependents, in consultation with their health care
providers. Should an employee of Hobby Lobby or Conestoga share the religious beliefs of the Greens
and Hahns, she is of course under no compulsion to use the contraceptives in question. ... Any decision
to use contraceptives made by a woman covered under Hobby Lobby’s or Conestoga’s plan will not be
propelled by the Government, it will be the woman’s autonomous choice, informed by the physician she
consults.

After assuming the existence of compelling government interests, the Court holds that the
contraceptive coverage requirement fails to satisfy RFRA’s least restrictive means test. But the
Government has shown that there is no less restrictive, equally effective means that would both (1) satisfy
the challengers’ religious objections to providing insurance coverage for certain contraceptives (which
they believe cause abortions); and (2) carry out the objective of the ACA’s contraceptive coverage
requirement, to ensure that women employees receive, at no cost to them, the preventive care needed to
safeguard their health and well being. A “least restrictive means” cannot require employees to relinquish
benefits accorded them by federal law in order to ensure that their commercial employers can adhere
unreservedly to their religious tenets.

Then let the government pay (rather than the employees who do not share their employer’s
faith), the Court suggests. ... Impeding women’s receipt of benefits “by requiring them to take steps to
learn about, and to sign up for, a new [government funded and administered] health benefit” was
scarcely what Congress contemplated. ...



And where is the stopping point to the “let the government pay” alternative? Suppose an
employer’s sincerely held religious belief is offended by health coverage of vaccines, or paying the
minimum wage, or according women equal pay for substantially similar work? Does it rank as a less
restrictive alternative to require the government to provide the money or benefit to which the employer
has a religion-based objection? ...

In sum, in view of what Congress sought to accomplish, i.e., comprehensive preventive care for
women furnished through employer-based health plans, none of the proffered alternatives would
satisfactorily serve the compelling interests to which Congress responded.

... No doubt the Greens and Hahns and all who share their beliefs may decline to acquire for
themselves the contraceptives in question. But that choice may not be imposed on employees who hold
other beliefs. Working for Hobby Lobby or Conestoga, in other words, should not deprive employees of
the preventive care available to workers at the shop next door, at least in the absence of directions from
the Legislature or Administration to do so.

Hobby Lobby and Conestoga surely do not stand alone as commercial enterprises seeking
exemptions from generally applicable laws on the basis of their religious beliefs. See, e.g., Newman v.
Piggie Park Enterprises (SC 1966) (owner of restaurant chain refused to serve black patrons based on his
religious beliefs opposing racial integration) ...; State by McClure v. Sports & Health Club (Minn. 1985)
(born-again Christians who owned closely held, for-profit health clubs believed that the Bible proscribed
hiring or retaining an “individua[l] living with but not married to a person of the opposite sex,” “a
young, single woman working without her father’s consent or a married woman working without her
husband’s consent,” and any person “antagonistic to the Bible,” including “fornicators and homosexuals”
(internal quotation marks omitted)), ...; Elane Photography, LLC v. Willock (NM 2013) (for-profit
photography business owned by a husband and wife refused to photograph a lesbian couple’s
commitment ceremony based on the religious beliefs of the company’s owners), .... Would RFRA require
exemptions in cases of this ilk? And if not, how does the Court divine which religious beliefs are worthy
of accommodation, and which are not? Isn’t the Court disarmed from making such a judgment given its
recognition that “courts must not presume to determine . . . the plausibility of a religious claim”?

Would the exemption the Court holds RFRA demands for employers with religiously grounded
objections to the use of certain contraceptives extend to employers with religiously grounded objections
to blood transfusions (Jehovah's Witnesses); antidepressants (Scientologists); medications derived from
pigs, including anesthesia, intravenous fluids, and pills coated with gelatin (certain Muslims, Jews, and
Hindus); and vaccinations (Christian Scientists, among others)? ...

There is an overriding interest, I believe, in keeping the courts “out of the business of evaluating
the relative merits of differing religious claims,” or the sincerity with which an asserted religious belief is
held. Indeed, approving some religious claims while deeming others unworthy of accommodation could
be “perceived as favoring one religion over another,” the very “risk the Establishment Clause was
designed to preclude.” The Court, I fear, has ventured into a minefield ... by its immoderate reading of
RFRA. I would confine religious exemptions under that Act to organizations formed “for a religious
purpose,” “engage[d] primarily in carrying out that religious purpose,” and not “engaged . . .
substantially in the exchange of goods or services for money beyond nominal amounts.”

*k%

JUSTICE BREYER and JUSTICE KAGAN, dissenting.

We agree with JUSTICE GINSBURG that the plaintiffs’ challenge to the contraceptive coverage
requirement fails on the merits. We need not and do not decide whether either for-profit corporations or
their owners may bring claims under the Religious Freedom Restoration Act of 1993. Accordingly, we
join all but Part III-C-1 of JUSTICE GINSBURG's dissenting opinion.
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