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Lemon v. Kurtzman, 403 U.S. 602 (1971)
During the 1960s, many states passed laws providing assistance to private schools. Pennsylvania allowed local officials to reimburse private schools for teaching secular subjects, for using secular textbooks, and for providing other secular instructional materials. Rhode Island augmented by 15 percent the salary of all private school teachers working in schools that spent less than the state average per pupil. Teachers accepting the money were confined to secular subjects and were prohibited from teaching religion. Most, but not all, of the money in both states went to Catholic schools or persons teaching in Catholic schools. Many parents whose children attended public schools objected to these programs. Alton Lemon, a parent of a child attending public school in Pennsylvania, sought an injunction against David Kurtzman, the Superintendent of Public Instruction in Pennsylvania, prohibiting him from implementing the state law permitting reimbursements to private religious schools. She was joined by the Pennsylvania State Education Association, Pennsylvania Conference National Association for the Advancement of Colored People, Pennsylvania Council of Churches, Pennsylvania Jewish Community Relations Conference, Americans United for Separation of Church and State, and the American Civil Liberties Union of Pennsylvania, organizations that insisted on a right to sue Pennsylvania on behalf of their members. The Rhode Island lawsuit was brought by Joan DiCenso, a local citizen, against William Robinson, Rhode Island’s Commissioner of Education. The Rhode Island plaintiffs successfully gained an injunction from a federal district court prohibiting the state from paying money to parochial school teachers, but the Pennsylvania suit failed. The losing parties in both cases appealed to the Supreme Court of the United States. Breaking with past executive silence on questions about the constitutional status of religion, the Nixon administration filed an amicus brief, urging the justices to sustain the Rhode Island law.
By 1970, interest group activity concerning state aid to religious schools had intensified. As noted above, numerous interest groups sought to participate directly in the Lemon litigation (the federal district court ruled they lacked standing). Other interest groups intervened when the case came before the Supreme Court. Reflecting the increased religious diversity of the United States, organizations whose members shared common religious faiths appeared on both sides of the Lemon litigation. Amicus briefs supporting the Rhode Island and Pennsylvania laws were filed by:

1. the National Catholic Educational Association, the National Association of Episcopal Schools, the National Union of Christian Schools, the National Conference of Yeshiva Principals, and the Lutheran Education Association

2. the National Jewish Commission on Law and Public Affairs
3. Polish American Congress, Inc., Order of Sons of Italy in America, Ukrainian National Association, Inc., League of United Latin American Citizens, Slovak Catholic Federation of America, Croatian Catholic Union of U.S.A., American Slovenian Catholic Union, Lithuanian Roman Catholic Alliance of America, Hungarian Catholic League of America, Inc., Ancient Order of Hibernians in America, Inc., Greek Catholic Union of the U.S.A., Union Saint-Jean-Baptiste, Catholic Central Union of America

4. National Association of Independent Schools, Inc. (a group consisting primarily, but not exclusively, of non-sectarian private schools)

5. the Long Island Conference of Religious Elementary and Secondary School Administrators.
Amicus briefs opposing the Rhode Island and Pennsylvania laws were filed by:

1. National Association of Laymen (an organization of liberal Catholics)

2. American Jewish Committee, American Jewish Congress, Anti-Defamation League of B’nai B’rith, Central Conference of American Rabbis, National Council of Jewish Women and Union of American Hebrew Congregations

3. Protestants and Other Americans United for Separation of Church and State

4. United Americans for Public Schools (a liberal advocacy organization)

5. American Association of School Administrators, American Vocational Association, Association for Supervision and Curriculum Development, Horace Mann League of the United States, National Association of Elementary School Principals, National Education Association, National School Boards Association, and Rural Education Association.
These briefs suggest several important changes in the constitutional politics of religion. First, organizations supporting state aid to religious education were far more active in litigation and had far more federal support with the election of Richard Nixon than when Democrats controlled all three branches of the national government. Second, religious divides were increasing between liberals and conservatives, rather than between Protestant, Catholics, and Jews. What, in your opinion, might explain these transformations?
The Supreme Court by an 8-0 (Pennsylvania) and an 8-1 (Rhode Island) vote declared the two state statutes unconstitutional.  Chief Justice Burger’s majority opinion ruled that both statutes promoted an excessive entanglement of church and state.  Why did he reach that conclusion?  What reasons did other justices give for striking down the state laws?  Which, if any, of those reasons is constitutionally sound?

Lemon v. Kurtzman is best known for the “Lemon Test,” which many legal commentators (and students) think the most aptly named test in contemporary jurisprudence. That standard insists that apparently neutral programs that provide aid to religious organizations must have a secular purpose, a primary effect that neither advances nor hinders religion, and must not foster an excessive entanglement between church and state. Many claim this test is unworkable or in practice merely enables justices to vote entirely on the basis of their values. Based on your readings of the materials below and the other cases on state aid to religious organizations, do you agree?
One study suggests that Lemon may have had a more subtle influence on constitutional decision making. Herbert Kritzer and Mark Richards found that, before Lemon, judicial votes in establishment clause cases were not influenced by secular purpose and religious neutrality, while extensive government monitoring increased the probability that a justice would vote to sustain the law under constitutional attack. After Lemon was handed down, lack of a secular purpose, lack of religious neutrality, and government monitoring increased the probability that a justice would strike down the law under constitutional attack. Ideology mattered before and after Lemon. Before Lemon, conservative and liberal justices disputed whether a law was supported by historical practice. After Lemon, conservative and liberal justices disputed whether the law had a secular purpose, was religiously neutral, and required excessive government entanglement with religion. Laws that were sustained in one regime were struck down in the other, even though no significant change in judicial membership had taken place.

CHIEF JUSTICE BURGER delivered the opinion of the Court.
. . .
The language of the Religion Clauses of the First Amendment is at best opaque, particularly when compared with other portions of the Amendment. Its authors did not simply prohibit the establishment of a state church or a state religion, an area history shows they regarded as very important and fraught with great dangers. Instead they commanded that there should be “no law respecting an establishment of religion.” A law may be one “respecting” the forbidden objective while falling short of its total realization. A law “respecting” the proscribed result, that is, the establishment of religion, is not always easily identifiable as one violative of the Clause. A given law might not establish a state religion but nevertheless be one “respecting” that end in the sense of being a step that could lead to such establishment and hence offend the First Amendment.
In the absence of precisely stated constitutional prohibitions, we must draw lines with reference to the three main evils against which the Establishment Clause was intended to afford protection: “sponsorship, financial support, and active involvement of the sovereign in religious activity.” . . .
Every analysis in this area must begin with consideration of the cumulative criteria developed by the Court over many years. Three such tests may be gleaned from our cases. First, the statute must have a secular legislative purpose; second, its principal or primary effect must be one that neither advances nor inhibits religion, . . . finally, the statute must not foster “an excessive government entanglement with religion.” . . .
Inquiry into the legislative purposes of the Pennsylvania and Rhode Island statutes affords no basis for a conclusion that the legislative intent was to advance religion. On the contrary, the statutes themselves clearly state that they are intended to enhance the quality of the secular education in all schools covered by the compulsory attendance laws. There is no reason to believe the legislatures meant anything else. A State always has a legitimate concern for maintaining minimum standards in all schools it allows to operate. . . .
. . .
The [Pennsylvania and Rhode Island] legislatures . . . have . . . recognized that church-related elementary and secondary schools have a significant religious mission and that a substantial portion of their activities is religiously oriented. They have therefore sought to create statutory restrictions designed to guarantee the separation between secular and religious educational functions and to ensure that State financial aid supports only the former. All these provisions are precautions taken in candid recognition that these programs approached, even if they did not intrude upon, the forbidden areas under the Religion Clauses. We need not decide whether these legislative precautions restrict the principal or primary effect of the programs to the point where they do not offend the Religion Clauses, for we conclude that the cumulative impact of the entire relationship arising under the statutes in each State involves excessive entanglement between government and religion.
. . .
Our prior holdings do not call for total separation between church and state; total separation is not possible in an absolute sense. Some relationship between government and religious organizations is inevitable. . . . Fire inspections, building and zoning regulations, and state requirements under compulsory school-attendance laws are examples of necessary and permissible contacts. . . .
. . .
In order to determine whether the government entanglement with religion is excessive, we must examine the character and purposes of the institutions that are benefited, the nature of the aid that the State provides, and the resulting relationship between the government and the religious authority. . . .

(a) Rhode Island program
. . .
The substantial religious character of these church-related schools gives rise to entangling church-state relationships of the kind the Religion Clauses sought to avoid. Although the District Court found that concern for religious values did not inevitably or necessarily intrude into the content of secular subjects, the considerable religious activities of these schools led the legislature to provide for careful governmental controls and surveillance by state authorities in order to ensure that state aid supports only secular education.
The dangers and corresponding entanglements are enhanced by the particular form of aid that the Rhode Island Act provides. Our decisions from Everson v. Board of Education (1947) to Board of Education v. Allen (1968) have permitted the States to provide church-related schools with secular, neutral, or nonideological services, facilities, or materials. Bus transportation, school lunches, public health services, and secular textbooks supplied in common to all students were not thought to offend the Establishment Clause. . . .

In Allen the Court refused to make assumptions, on a meager record, about the religious content of the textbooks that the State would be asked to provide. We cannot, however, refuse here to recognize that teachers have a substantially different ideological character from books. In terms of potential for involving some aspect of faith or morals in secular subjects, a textbook’s content is ascertainable, but a teacher’s handling of a subject is not. We cannot ignore the danger that a teacher under religious control and discipline poses to the separation of the religious from the purely secular aspects of pre-college education. The conflict of functions inheres in the situation.
. . .

. . . The teacher is employed by a religious organization, subject to the direction and discipline of religious authorities, and works in a system dedicated to rearing children in a particular faith. These controls are not lessened by the fact that most of the lay teachers are of the Catholic faith. Inevitably some of a teacher’s responsibilities hover on the border between secular and religious orientation.
We need not and do not assume that teachers in parochial schools will be guilty of bad faith or any conscious design to evade the limitations imposed by the statute and the First Amendment. We simply recognize that a dedicated religious person, teaching in a school affiliated with his or her faith and operated to inculcate its tenets, will inevitably experience great difficulty in remaining religiously neutral. Doctrines and faith are not inculcated or advanced by neutrals. With the best of intentions such a teacher would find it hard to make a total separation between secular teaching and religious doctrine. . . .
. . . The Rhode Island Legislature has not, and could not, provide state aid on the basis of a mere assumption that secular teachers under religious discipline can avoid conflicts. The State must be certain, given the Religion Clauses, that subsidized teachers do not inculcate religion—indeed the State here has undertaken to do so. To ensure that no trespass occurs, the State has therefore carefully conditioned its aid with pervasive restrictions. An eligible recipient must teach only those courses that are offered in the public schools and use only those texts and materials that are found in the public schools. In addition the teacher must not engage in teaching any course in religion.
A comprehensive, discriminating, and continuing state surveillance will inevitably be required to ensure that these restrictions are obeyed and the First Amendment otherwise respected. Unlike a book, a teacher cannot be inspected once so as to determine the extent and intent of his or her personal beliefs and subjective acceptance of the limitations imposed by the First Amendment. These prophylactic contacts will involve excessive and enduring entanglement between state and church.
(b) Pennsylvania program
. . .
The Pennsylvania statute has the further defect of providing state financial aid directly to the church-related school. This factor distinguishes both Everson and Allen, for in both those cases the Court was careful to point out that state aid was provided to the student and his parents—not to the church-related school. . . . The history of government grants of a continuing cash subsidy indicates that such programs have almost always been accompanied by varying measures of control and surveillance. The government cash grants before us now provide no basis for predicting that comprehensive measures of surveillance and controls will not follow. In particular the government’s post-audit power to inspect and evaluate a church-related school’s financial records and to determine which expenditures are religious and which are secular creates an intimate and continuing relationship between church and state.
A broader base of entanglement of yet a different character is presented by the divisive political potential of these state programs. In a community where such a large number of pupils are served by church-related schools, it can be assumed that state assistance will entail considerable political activity. Partisans of parochial schools, understandably concerned with rising costs and sincerely dedicated to both the religious and secular educational missions of their schools, will inevitably champion this cause and promote political action to achieve their goals. Those who oppose state aid, whether for constitutional, religious, or fiscal reasons, will inevitably respond and employ all of the usual political campaign techniques to prevail. Candidates will be forced to declare and voters to choose. It would be unrealistic to ignore the fact that many people confronted with issues of this kind will find their votes aligned with their faith.
Ordinarily political debate and division, however vigorous or even partisan, are normal and healthy manifestations of our democratic system of government, but political division along religious lines was one of the principal evils against which the First Amendment was intended to protect. . . . To have States or communities divide on the issues presented by state aid to parochial schools would tend to confuse and obscure other issues of great urgency. We have an expanding array of vexing issues, local and national, domestic and international, to debate and divide on. It conflicts with our whole history and tradition to permit questions of the Religion Clauses to assume such importance in our legislatures and in our elections that they could divert attention from the myriad issues and problems that confront every level of government. . . .
JUSTICE MARSHALL took no part in the consideration or decision of [the Pennsylvania case].
JUSTICE DOUGLAS, whom JUSTICE BLACK joins, concurring.
. . .

. . . The surveillance or supervision of the States needed to police grants involved in these three cases, if performed, puts a public investigator into every classroom and entails a pervasive monitoring of these church agencies by the secular authorities. Yet if that surveillance or supervision does not occur the zeal of religious proselytizers promises to carry the day and make a shambles of the Establishment Clause. Moreover, when taxpayers of many faiths are required to contribute money for the propagation of one faith, the Free Exercise Clause is infringed.
The analysis of the constitutional objections to these two state systems of grants to parochial or sectarian schools must start with the admitted and obvious fact that the raison d’etre of parochial schools is the propagation of a religious faith. They also teach secular subjects; but they came into existence in this country because Protestant groups were perverting the public schools by using them to propagate their faith. The Catholics naturally rebelled. If schools were to be used to propagate a particular creed or religion, then Catholic ideals should also be served. Hence the advent of parochial schools.
. . . [T]he major force in shaping the pattern of education in this country was the conflict between Protestants and Catholics. The Catholics logically argued that a public school was sectarian when it taught the King James version of the Bible. They therefore wanted it removed from the public schools; and in time they tried to get public funds for their own parochial schools.
. . .

The story of conflict and dissension is long and well known. The result was a state of so-called equilibrium where religious instruction was eliminated from public schools and the use of public funds to support religious schools was deemed to be banned.
. . .
While the evolution of the public school system in this country marked an escape from denominational control and was therefore admirable as seen through the eyes of those who think like Madison and Jefferson, it has disadvantages. The main one is that a state system may attempt to mold all students alike according to the views of the dominant group and to discourage the emergence of individual idiosyncrasies.
Sectarian education, however, does not remedy that condition. The advantages of sectarian education relate solely to religious or doctrinal matters. They give the church the opportunity to indoctrinate its creed delicately and indirectly, or massively through doctrinal courses.
. . .
The government may, of course, finance a hospital though it is run by a religious order, provided it is open to people of all races and creeds. Bradfield v. Roberts (1899). . . The government itself could enter the hospital business; and it would, of course, make no difference if its agents who ran its hospitals were Catholics, Methodists, agnostics, or whatnot. For the hospital is not indulging in religious instruction or guidance or indoctrination. . . .

Intermeddling, to use Madison’s word, or “entanglement” . . . has two aspects. The intrusion of government into religious schools through grants, supervision, or surveillance may result in establishment of religion in the constitutional sense when what the State does enthrones a particular sect for overt or subtle propagation of its faith. Those activities of the State may also intrude on the Free Exercise Clause by depriving a teacher, under threats of reprisals, of the right to give sectarian construction or interpretation of, say, history and literature, or to use the teaching of such subjects to inculcate a religious creed or dogma.
. . .
One can imagine what a religious zealot, as contrasted to a civil libertarian, can do with the Reformation or with the Inquisition. Much history can be given the gloss of a particular religion. I would think that policing these grants to detect sectarian instruction would be insufferable to religious partisans and would breed division and dissension between church and state. . . .

Board of Education v. Allen (1968). . . dealt only with textbooks. Even so, some had difficulty giving approval. Yet books can be easily examined independently of other aspects of the teaching process. In the present cases we deal with the totality of instruction destined to be sectarian, at least in part, if the religious character of the school is to be maintained. A school which operates to commingle religion with other instruction plainly cannot completely secularize its instruction. Parochial schools, in large measure, do not accept the assumption that secular subjects should be unrelated to religious teaching.
. . .

If the government closed its eyes to the manner in which these grants are actually used it would be allowing public funds to promote sectarian education. If it did not close its eyes but undertook the surveillance needed, it would, I fear, intermeddle in parochial affairs in a way that would breed only rancor and dissension.
. . .

. . . A history class, a literature class, or a science class in a parochial school is not a separate institute; it is part of the organic whole which the State subsidizes. The funds are used in these cases to pay or help pay the salaries of teachers in parochial schools; and the presence of teachers is critical to the essential purpose of the parochial school, viz., to advance the religious endeavors of the particular church. It matters not that the teacher receiving taxpayers’ money only teaches religion a fraction of the time. Nor does it matter that he or she teaches no religion. The school is an organism living on one budget. What the taxpayers give for salaries of those who teach only the humanities or science without any trace of proselytizing enables the school to use all of its own funds for religious training. . . .
. . .
JUSTICE MARSHALL . . . concurs in JUSTICE DOUGLAS’ opinion [in the Rhode Island cases]
JUSTICE BRENNAN
. . .
The statutory schemes before us, however, have features not present in either the Everson or Allen schemes. For example, the reimbursement or the loan of books ended government involvement in Everson and Allen. In contrast each of the schemes here exacts a promise in some form that the subsidy will not be used to finance courses in religious subjects—promises that must be and are policed to assure compliance. Again, although the federal subsidy [for construction grants in Tilton v. Richardson (1971)], similar to the Everson (1947) and Allen (1968) subsidies, is available to both public and nonpublic colleges and universities, the Rhode Island and Pennsylvania subsidies are restricted to nonpublic schools, and for practical purposes to Roman Catholic parochial schools. . . .
. . .
[F]or more than a century, the consensus, enforced by legislatures and courts with substantial consistency, has been that public subsidy of sectarian schools constitutes an impermissible involvement of secular with religious institutions. If this history is not itself compelling against the validity of the three subsidy statutes, . . . other forms of governmental involvement that each of the three statutes requires tip the scales in my view against the validity of each of them. . . . All three of these statutes require “too close a proximity” of government to the subsidized sectarian institutions and in my view create real dangers of “the secularization of a creed.”

The Rhode Island statute requires Roman Catholic teachers to surrender their right to teach religion courses and to promise not to “inject” religious teaching into their secular courses. This has led at least one teacher to stop praying with his classes, a concrete testimonial to the self-censorship that inevitably accompanies state regulation of delicate First Amendment freedoms. . . . Both the Rhode Island and Pennsylvania statutes prescribe extensive standardization of the content of secular courses, and of the teaching materials and textbooks to be used in teaching the courses. And the regulations to implement those requirements necessarily require policing of instruction in the schools. The picture of state inspectors prowling the halls of parochial schools and auditing classroom instruction surely raises more than an imagined specter of governmental “secularization of a creed.”

. . .

. . . In Walz v. Tax Commission (1970), the passive aspect of the benefits conferred by a tax exemption, particularly since cessation of the exemptions might easily lead to impermissible involvements and conflicts, led me to conclude that exemptions were consistent with the First Amendment values. However, I contrasted direct government subsidies:
“Tax exemptions and general subsidies, however, are qualitatively different. Though both provide economic assistance, they do so in fundamentally different ways. A subsidy involves the direct transfer of public monies to the subsidized enterprise and uses resources exacted from taxpayers as a whole. An exemption, on the other hand, involves no such transfer. It assists the exempted enterprise only passively, by relieving a privately funded venture of the burden of paying taxes. In other words, ‘[i]n the case of direct subsidy, the state forcibly diverts the income of both believers and nonbelievers to churches,’ while ‘[i]n the case of an exemption, the state merely refrains from diverting to its own uses income independently generated by the churches through voluntary contributions.’ . . .
. . .
When the same secular educational process occurs in both public and sectarian schools, Allen held that the State could provide secular textbooks for use in that process to students in both public and sectarian schools. Of course, the State could not provide textbooks giving religious instruction. But since the textbooks involved in Allen would, at least in theory, be limited to secular education, no aid to sectarian instruction was involved.
More important, since the textbooks in Allen had been previously provided by the parents, and not the schools, no aid to the institution was involved. Rather, as in the case of the bus transportation in Everson, the general program of providing all children in the State with free secular textbooks assisted all parents in schooling their children. . . . The present cases, however, involve direct subsidies of tax monies to the schools themselves and we cannot blink the fact that the secular education those schools provide goes hand in hand with the religious mission that is the only reason for the schools’ existence. Within the institution, the two are inextricably intertwined.
JUSTICE WHITE

It is our good fortune that the States of this country long ago recognized that instruction of the young and old ranks high on the scale of proper governmental functions and not only undertook secular education as a public responsibility but also required compulsory attendance at school by their young. Having recognized the value of educated citizens and assumed the task of educating them, the States now before us assert a right to provide for the secular education of children whether they attend public schools or choose to enter private institutions, even when those institutions are church-related. . . . Both the United States and the States urge that if parents choose to have their children receive instruction in the required secular subjects in a school where religion is also taught and a religious atmosphere may prevail, part or all of the cost of such secular instruction may be paid for by governmental grants to the religious institution conducting the school and seeking the grant. Those who challenge this position would bar official contributions to secular education where the family prefers the parochial to both the public and nonsectarian private school.
. . .
It is enough for me that the States and the Federal Government are financing a separable secular function of overriding importance in order to sustain the legislation here challenged. That religion and private interests other than education may substantially benefit does not convert these laws into impermissible establishments of religion.
. . . The Establishment Clause . . . coexists in the First Amendment with the Free Exercise Clause and the latter is surely relevant in cases such as these. Where a state program seeks to ensure the proper education of its young, in private as well as public schools, free exercise considerations at least counsel against refusing support for students attending parochial schools simply because in that setting they are also being instructed in the tenets of the faith they are constitutionally free to practice.
. . .

The Court strikes down the Rhode Island statute on its face. No fault is found with the secular purpose of the program; there is no suggestion that the purpose of the program was aid to religion disguised in secular attire. Nor does the Court find that the primary effect of the program is to aid religion rather than to implement secular goals. The Court nevertheless finds that impermissible “entanglement” will result from administration of the program. The reasoning is a curious and mystifying blend, but a critical factor appears to be an unwillingness to accept the District Court’s express findings that on the evidence before it none of the teachers here involved mixed religious and secular instruction. Rather, the District Court struck down the Rhode Island statute because it concluded that activities outside the secular classroom would probably have a religious content and that support for religious education therefore necessarily resulted from the financial aid to the secular programs, since that aid generally strengthened the parochial schools and increased the number of their students.
. . . Accepting the District Court’s observation in DiCenso that education is an integral part of the religious mission of the Catholic church—an observation that should neither surprise nor alarm anyone, especially judges who have already approved substantial aid to parochial schools in various forms—the majority then interposes findings and conclusions that the District Court expressly abjured, namely, that nuns, clerics, and dedicated Catholic laymen unavoidably pose a grave risk in that they might not be able to put aside their religion in the secular classroom. Although stopping short of considering them untrustworthy, the Court concludes that for them the difficulties of avoiding teaching religion along with secular subjects would pose intolerable risks and would in any event entail an unacceptable enforcement regime. Thus, the potential for impermissible fostering of religion in secular classrooms—an untested assumption of the Court—paradoxically renders unacceptable the State’s efforts at insuring that secular teachers under religious discipline successfully avoid conflicts between the religious mission of the school and the secular purpose of the State’s education program.
[The majority’s assumptions are] contrary to the evidence and the District Court’s findings in DiCenso. The Court points to nothing in this record indicating that any participating teacher had inserted religion into his secular teaching or had any difficulty in avoiding doing so. The testimony of the teachers was quite the contrary. The District Court expressly found that “[t]his concern for religious values does not necessarily affect the content of secular subjects in diocesan schools. On the contrary, several teachers testified at trial that they did not inject religion into their secular classes, and one teacher deposed that he taught exactly as he had while employed in a public school. . . .”

. . .
The Court thus creates an insoluble paradox for the State and the parochial schools. The State cannot finance secular instruction if it permits religion to be taught in the same classroom; but if it exacts a promise that religion not be so taught—a promise the school and its teachers are quite willing and on this record able to give—and enforces it, it is then entangled in the “no entanglement” aspect of the Court’s Establishment Clause jurisprudence.
. . .

. . . There is no specific allegation in the complaint that sectarian teaching does or would invade secular classes supported by state funds. That the schools are operated to promote a particular religion is quite consistent with the view that secular teaching devoid of religious instruction can successfully be maintained, for good secular instruction is . . . essential to the success of the religious mission of the parochial school. . . . I cannot hold that the First Amendment forbids an agreement between the school and the State that the state funds would be used only to teach secular subjects.
� Herbert M. Kritzer and Mark J. Richards, “Jurisprudential Regimes and Supreme Court Decisionmaking: The Lemon Regime and Establishment Clause Cases,” Law and Society Review 37 (2003): 827, 835–37.
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