Mahmoud v. Taylor, 606 U.S. ___ (2025)

Tamer Mahmoud and Enas Barakat are Muslims with three children who attend public schools in Montgomery County, Maryland.  They understand their religion as being committed to the notion that only two genders exist. Montgomery County public schools use LGBTQ+ books in their elementary school English curriculum and do not allow parents to have their children opt-out when those books are read.  Mahmoud and others filed a lawsuit against Thomas Taylor, the superintendent of Montgomery County Public Schools.  They claimed the refusal to allow opt-outs violated the free exercise clause of the First Amendment as incorporated by the due process clause of the Fourteenth Amendment.  The local district court ruled that the school board had acted constitutionally and that decision was affirmed by the Court of Appeals for the Fourth Circuit.  Mahmoud appealed to the Supreme Court of the United States.
	The Supreme Court by a 6-3 vote reversed the lower federal courts.  Justice Samuel Alito’s majority opinion held that parents had a right to have their children opt out of any instruction that threatened to undermine their religious beliefs.  Alito relies on Wisconsin v. Yoder (1972), a case which held that parents had a constitutional right not to send their children to public school after age 14.  Why does Alito think Yoder controlling?  Why does Justice Sonia Sotomayor disagree?  Who has the better of the argument?  The justices dispute whether the majority rule is enforceable.  May Jewish parents complain that any reference to Christianity as a majority religion may undermine their religious teachings given the tendency of many children to be conformists.  What claims are and not ruled out by the majority rule.  Justice Thomas points out that sex education was not taught when the constitution was ratified.  Neither was twentieth century literature.  What is the significance of this claim?

Justice ALITO delivered the opinion of the Court.

. . . . 
. . . . A government burdens the religious exercise of parents when it requires them to submit their children to instruction that poses “a very real threat of undermining” the religious beliefs and practices that the parents wish to instill. Wisconsin v. Yoder (1972). And a government cannot condition the benefit of free public education on parents’ acceptance of such instruction. Based on these principles, we conclude that the parents are likely to succeed in their challenge to the Board's policies.
. . . .
. . . . “[W]e have long recognized the rights of parents to direct ‘the religious upbringing’ of their children.  And we have held that those rights are violated by government policies that “substantially interfer[e] with the religious development” of children.  Such interference, we have observed, “carries with it precisely the kind of objective danger to the free exercise of religion that the First Amendment was designed to prevent.” 
. . . .  
At its heart, the Free Exercise Clause of the First Amendment protects “the ability of those who hold religious beliefs of all kinds to live out their faiths in daily life through the performance of ” religious acts.  And for many people of faith across the country, there are few religious acts more important than the religious education of their children. . . . The practice of educating one's children in one's religious beliefs, like all religious acts and practices, receives a generous measure of protection from our Constitution. “Drawing on ‘enduring American tradition,’ we have long recognized the rights of parents to direct ‘the religious upbringing’ of their children.”  And this is not merely a right to teach religion in the confines of one's own home. Rather, it extends to the choices that parents wish to make for their children outside the home. It protects, for example, a parent's decision to send his or her child to a private religious school instead of a public school.  
Due to financial and other constraints, however, many parents “have no choice but to send their children to a public school.”  As a result, the right of parents “to direct the religious upbringing of their” children would be an empty promise if it did not follow those children into the public school classroom. We have thus recognized limits on the government's ability to interfere with a student's religious upbringing in a public school setting.
An early example comes from our decision in West Virginia Bd. of Ed. v. Barnette (1943). In that case, we considered a resolution adopted by the West Virginia State Board of Education that required students “to participate in the salute honoring the Nation represented by the flag.” . . . We agreed that the policy could not be squared with the First Amendment. The effect of the State's policy, we observed, was to “condition access to public education on making a prescribed sign and profession and at the same time to coerce attendance by punishing both parent and child.”  Although the policy did not clearly require students to “forego any contrary convictions of their own and become unwilling converts,” it nonetheless required a particular “affirmation of a belief and an attitude of mind.”. For a public school to require students to make such an affirmation, in contravention of their beliefs and those of their parents, was to go further than the First Amendment would allow.
. . . . 
In Yoder, unlike in Barnette, there was no suggestion that the compulsory-attendance law would compel Amish children to make an affirmation that was contrary to their parents’ or their own religious beliefs. Nor was there a suggestion that Amish children would be compelled to commit some specific practice forbidden by their religion. Rather, the threat to religious exercise was premised on the fact that high school education would “expos[e] Amish children to worldly influences in terms of attitudes, goals, and values contrary to [their] beliefs” and would “substantially interfer[e] with the religious development of the Amish child.” 
. . . .  
As our decision in Yoder reflects, the question whether a law “substantially interfer[es] with the religious development” of a child will always be fact-intensive.  It will depend on the specific religious beliefs and practices asserted, as well as the specific nature of the educational requirement or curricular feature at issue. Educational requirements targeted toward very young children, for example, may be analyzed differently from educational requirements for high school students. A court must also consider the specific context in which the instruction or materials at issue are presented. Are they presented in a neutral manner, or are they presented in a manner that is “hostile” to religious viewpoints and designed to impose upon students a “pressure to conform”? 
. . . 
. . . . Like many books targeted at young children, the books are unmistakably normative. They are clearly designed to present certain values and beliefs as things to be celebrated and certain contrary values and beliefs as things to be rejected.. . . . For example, the book Prince & Knight clearly conveys the message that same-sex marriage should be accepted by all as a cause for celebration. . . . High school students may understand that widespread approval of a practice does not necessarily mean that everyone should accept it, but very young children are most unlikely to appreciate that fine point.
. . . . 
These books carry with them “a very real threat of undermining” the religious beliefs that the parents wish to instill in their children.  Like the compulsory high school education considered in Yoder, these books impose upon children a set of values and beliefs that are “hostile” to their parents’ religious beliefs. And the books exert upon children a psychological “pressure to conform” to their specific viewpoints. The books therefore present the same kind of “objective danger to the free exercise of religion” that we identified in Yoder. 
That “objective danger” is only exacerbated by the fact that the books will be presented to young children by authority figures in elementary school classrooms. . . . 
The Board has left little mystery as to what that discussion might look like. The Board provided teachers with suggested responses to student questions related to the books, and the responses make it clear that instruction related to the storybooks will “substantially interfer[e]” with the parents’ ability to direct the “religious development” of their children.  In response to a child who states that two men “can't get married,” teachers are encouraged to respond “[t]wo men who love each other can decide they want to get married .... There are so many different kinds of families and ways to be a family.” . . . Young children, like those of petitioners, are often “impressionable” and “implicitly trus[t]” their teachers Here, the Board requires teachers to instruct young children using storybooks that explicitly contradict their parents’ religious views, and it encourages the teachers to correct the children and accuse them of being “hurtful” when they express a degree of religious confusion. Id., at 630a. Such instruction “carries with it precisely the kind of objective danger to the free exercise of religion that the First Amendment was designed to prevent.” 
. . . 
. . . . 
. . . The government's operation of the public schools is not a matter of “internal affairs” akin to the administration of Social Security or the selection of “filing cabinets.”  It implicates direct, coercive interactions between the State and its young residents. The public school imposes rules and standards of conduct on its students and holds a limited power to discipline them for misconduct. . . . 
. . . . 
. . . . The dissent sees the Free Exercise Clause's guarantee as nothing more than protection against compulsion or coercion to renounce or abandon one's religion. . . . . We reject this chilling vision of the power of the state to strip away the critical right of parents to guide the religious development of their children. Yoder and Barnette embody a very different view of religious liberty, one that comports with the fundamental values of the American people.
. . . . 
Finally, we reject the alternatives offered to parents by those who would defend the judgment below. The first of those proposed alternatives is the suggestion that any parents who are unhappy about the instruction in question can simply “place their children in private school or ... educate them at home.” The availability of this option is no answer to the parents’ First Amendment objections. As we have previously held, when the government chooses to provide public benefits, it may not “condition the availability of [those] benefits upon a recipient's willingness to surrender his religiously impelled status.” . . .  Public education is a public benefit, and the government cannot “condition” its “availability” on parents’ willingness to accept a burden on their religious exercise. . . . 
. . . . 
According to the dissent, parents who send their children to public school must endure any instruction that falls short of direct compulsion or coercion and must try to counteract that teaching at home. The Free Exercise Clause is not so feeble. The parents in Barnette and Yoder were similarly capable of teaching their religious values “at home,” but that made no difference to the First Amendment analysis in those cases.  Mustering one last alternative, the dissent asserts that, under its approach, the parents would “remain free to raise objections to specific material through the” democratic process. In making this argument, the dissent seems to confuse our country with those in which laws enacted by a parliament or another legislative body cannot be challenged in court. In this country, that is not so. Here, the Bill of Rights and the doctrine of judicial review protect individuals who cannot obtain legislative change. The First Amendment protects the parents’ religious liberty, and they had every right to file suit to protect that right. 
Under our precedents, the government is generally free to place incidental burdens on religious exercise so long as it does so pursuant to a neutral policy that is generally applicable.  Thus, in most circumstances, two questions remain after a burden on religious exercise is found. First, a court must ask if the burdensome policy is neutral and generally applicable. Second, if the first question can be answered in the negative, a court will proceed to ask whether the policy can survive strict scrutiny. Under that standard, the government must demonstrate that “its course was justified by a compelling state interest and was narrowly tailored in pursuit of that interest.” 
. . . . When the burden imposed is of the same character as that imposed in Yoder, we need not ask whether the law at issue is neutral or generally applicable before proceeding to strict scrutiny. In Yoder, the Court rejected the contention that the case could be “disposed of on the grounds that Wisconsin's requirement ... applies uniformly to all citizens of the State and does not, on its face, discriminate against religions or a particular religion.”  Instead, the Court bypassed those issues and proceeded to subject the law to close judicial scrutiny, asking whether the State's interest “in its system of compulsory education [was] so compelling that even the established religious practices of the Amish must give way.” 
. . . .  
As we have explained, the burden in this case is of the exact same character as the burden in Yoder. The Board's policies, like the compulsory-attendance requirement in Yoder, “substantially interfer[e] with the religious development” of the parents’ children.  And those policies pose “a very real threat of undermining” the religious beliefs and practices that the parents wish to instill in their children. We therefore proceed to consider whether the policies can survive strict scrutiny.
. . . . 
We do not doubt that, as a general matter, schools have a “compelling interest in having an undisrupted school session conducive to the students’ learning.”  But the Board's conduct undermines its assertion that its no-opt-out policy is necessary to serve that interest. As we have noted, the Board continues to permit opt outs in a variety of other circumstances, including for “noncurricular” activities and the “Family Life and Human Sexuality” unit of instruction, for which opt outs are required under Maryland law. . . . This robust “system of exceptions” undermines the Board's contention that the provision of opt outs to religious parents would be infeasible or unworkable.  . . .  If the Board can structure the “Family Life and Human Sexuality” curriculum to more easily accommodate opt outs, it could structure instruction concerning the “LGBTQ+-inclusive” storybooks similarly. The Board cannot escape its obligation to honor parents’ free exercise rights by deliberately designing its curriculum to make parental opt outs more cumbersome.
The Board also suggests that permitting opt outs from the “LGBTQ+-inclusive” storybooks would be especially unworkable because, when it permitted such opt outs in the past, they resulted in “unsustainably high numbers of absent students.” Id., at 12. But again, the Board's concern is self-inflicted. The Board is doubtless aware of the presence in Montgomery County of substantial religious communities whose members hold traditional views on marriage, sex, and gender. When it comes to instruction that would burden the religious exercise of parents, the Board cannot escape its obligations under the Free Exercise Clause by crafting a curriculum that is so burdensome that a substantial number of parents elect to opt out. There is no de maximis exception to the Free Exercise Clause.
. . . . 
Several States across the country permit broad opt outs from discrete aspects of the public school curriculum without widespread consequences. And prior to the introduction of the “LGBTQ+-inclusive” storybooks, the Board's own “Guidelines for Respecting Religious Diversity” gave parents a broad right to have their children excused from specific aspects of the school curriculum. These facts belie any suggestion that the provision of parental opt outs in circumstances like these “will impose impossible administrative burdens on schools.” 
. . . .  
Justice THOMAS, concurring.

. . . .
. . . .  The Court explained that one key reason why Wisconsin's interests could not justify its law as applied to the Amish was that “compulsory education beyond the eighth grade [was] a relatively recent development” that emerged “[l]ess than 60 years ago,” yet the Amish had a track record of “successful social functioning ... approaching almost three centuries.” . . .  As with compulsory education past the eighth grade at the time the Court decided Yoder, sex education is also a “relatively recent development”—and the practice of teaching sexuality- and gender-related lessons to young children even more so. And, as in Yoder, there is little to suggest that these lessons are critical to the students’ civic development.
. . . . 
. . . .  Until very recently, young children have gone without sexual- and gender-identity education in school. Nothing suggests that the countless generations who did not receive such education failed to “mee[t] the duties of citizenship.” . . . 
. . . . 
The record in this case suggests that the Board's “LGBTQ+-inclusive” curriculum and no-opt-out policy rest on the sort of conformity-driven rationales that this Court rejected. In Yoder, the Court observed that if a State were “empowered, as parens patriae, to ‘save’ a child” from the supposed “ignorance” of his religious upbringing, then “the State will in large measure influence, if not determine, the religious future of the child.”  Such an arrangement would upend the “enduring American tradition” of parents occupying the “primary role ... in the upbringing of their children”—a role that includes the “inculcation of ... religious beliefs.” 
. . . . 
The Board's “LGBTQ+-inclusive” curriculum and no-opt-out policy pursue the kind of ideological conformity that Pierce and Yoder prohibit. To be sure, the Board frames its policy in more veiled terms. It has maintained throughout this litigation that the storybooks serve broad interests in “promot[ing] equity, respect, and civility among [its] diverse community”; “normaliz[ing] a fully inclusive environment”; “encourag[ing] respect for all”; and creating a “safe educational environment.” . . . But, the Board's response to parents’ unsuccessful attempts to opt their children out of the storybook curriculum conveys that parents’ religious views are not welcome in the “fully inclusive environment” that the Board purports to foster. . . . The Board's exclusion of traditional religious views, coupled with a curriculum that “pressure[s students] to conform,” constitute an impermissible attempt to “standardize” the views of students.
. . . . 
Teaching young children about sexual and gender identity in ways that contradict parents’ religious teachings undermines those parents’ right to “direct the religious upbringing of their children,” and the Board may undermine that right only if it has no other way to advance a compelling interest. Here, not only do the Board's interests in its curriculum and policy fall below the “highest order” of importance,  but these alleged logistical challenges are attributable to the Board's deliberate decision to “weave” the storybooks into its broader curriculum. 
. . . . 
The Board may not insulate itself from First Amendment liability by “weav[ing]” religiously offensive material throughout its curriculum and thereby significantly increase the difficulty and complexity of remedying parents’ constitutional injuries.  Were it otherwise, the State could nullify parents’ First Amendment rights simply by saturating public schools’ core curricula with material that undermines “family decisions in the area of religious training.”  The “Framers intended” for “free exercise of religion to flourish.” Insofar as schools or boards attempt to employ their curricula to interfere with religious exercise, courts should carefully police such “ingenious defiance of the Constitution” no less than they do in other contexts. 

Justice SOTOMAYOR, with whom Justice KAGAN and Justice JACKSON join, dissenting.

Public schools, this Court has said, are “ ‘at once the symbol of our democracy and the most pervasive means for promoting our common destiny.’ They offer to children of all faiths and backgrounds an education and an opportunity to practice living in our multicultural society. That experience is critical to our Nation's civic vitality. Yet it will become a mere memory if children must be insulated from exposure to ideas and concepts that may conflict with their parents’ religious beliefs.
Today's ruling ushers in that new reality. Casting aside longstanding precedent, the Court invents a constitutional right to avoid exposure to “subtle” themes “contrary to the religious principles” that parents wish to instill in their children.  Exposing students to the “message” that LGBTQ people exist, and that their loved ones may celebrate their marriages and life events, the majority says, is enough to trigger the most demanding form of judicial scrutiny.  That novel rule is squarely foreclosed by our precedent and offers no limiting principle. Given the great diversity of religious beliefs in this country, countless interactions that occur every day in public schools might expose children to messages that conflict with a parent's religious beliefs. If that is sufficient to trigger strict scrutiny, then little is not. . . . The Court's ruling, in effect, thus hands a subset of parents the right to veto curricular choices long left to locally elected school boards. 
. . . . 
In the years leading up to the present dispute, the Board determined that the books in its English language curriculum failed to represent many students and families in the county. . . .  The Board found that LGBTQ children and families were similarly underrepresented in its English language curriculum. The books taught in English classes simply “did not include LGBTQ characters.” . . .  
. . . . 
. . . . 
The Board directed the schools to use the new books in the same manner as all other books in the English language program, namely, to “assist students with mastering reading concepts like answering questions about characters, retelling key events about characters in a story, and drawing inferences about story characters based on their actions.” . . . The guidance also directs teachers to discourage the use of language that could be hurtful to students in the class. If a student says, “That's so gay,” for instance, the guidance suggests a teacher may respond by saying: “Regardless of how it's intended, using gay to describe something negative reflects a long history of prejudice against LGBTQ+ people, so please don't use it in that way.” 
. . . . 
The Free Exercise Clause commands that the government “shall make no law ... prohibiting the free exercise” of religion. “The crucial word in the constitutional text is ‘prohibit,’ ” for it makes clear “ ‘the Free Exercise Clause is written in terms of what the government cannot do to the individual, not in terms of what the individual can exact from the government.’ ” 
It follows from the text that the Free Exercise Clause does not “require the Government itself to behave in ways that the individual believes will further his or her spiritual development or that of his or her family.”  Instead, the Clause prohibits the government from compelling individuals, whether directly or indirectly, to give up or violate their religious beliefs. 
Consistent with these longstanding principles, this Court has made clear that mere exposure to objectionable ideas does not give rise to a free exercise claim. That makes sense: Simply being exposed to beliefs contrary to your own does not “prohibi[t]” the “free exercise” of your religion. . . . 
There is no public school exception to these principles. This Court's decision in West Virginia Bd. of Ed. v. Barnette (1943), is instructive. There, the Court held that “compelling” students who adhere to the Jehovah's Witnesses faith to salute the flag, in contravention of their religious beliefs, violated the First Amendment.  Yet the Court distinguished the “compulsion of students to declare a belief ” from simply exposing students to ideas that might conflict with their religious tenets.  For instance, the Court recognized that schools could “acquain[t students] with the flag salute so that they may be informed as to what it is or even what it means.” No problem arose, either, the Court observed, from having objecting students “remai[n] passive during a flag salute ritual,” while watching the rest of the class engage in it. . . . 
. . . .
Nor have petitioners shown that MCPS's policies coerced them to give up or violate their religious beliefs.  To the contrary, MCPS explicitly prohibits teachers from asking students to give up or change their views regarding gender and sexuality, whether religious or not. . . . 
. . . . 
Yoder addressed a First Amendment challenge to Wisconsin's “compulsory-attendance law” for high school students. . . . Wisconsin's law violated the Free Exercise Clause because it “affirmatively compel[led]” the parents, “under threat of criminal sanction, to perform acts undeniably at odds with fundamental tenets of their religious beliefs.” . . .  The problem in Yoder was not that the law exposed children to material that would incidentally “undermine” religious beliefs, but that it compelled Amish parents to do what their religion forbade: send their children away rather than integrate them into the Amish community at home.
. . . . 
The majority's “very real threat” test is irreconcilable with Bowen. There can be no question that the Government's challenged policy in Bowen gravely threatened the father's ability to direct his child's religious development; the Government's “us[e]” of his daughter's Social Security number would (in the father's sincerely held view) “ ‘rob the spirit’ of his daughter.”  So if the test for identifying a cognizable free exercise burden is, as the majority today claims, whether the law poses “ ‘a very real threat of undermining’ ” a parent's religious development of their child,  then Bowen was wrongly decided.
. . . . 
Even if Yoder had established some form of “threat” test, the majority's application of it in this case would expand it beyond recognition. The Court in Yoder detailed, at length, the record evidence that compulsory high school attendance would “result in the destruction of the Old Order Amish church community as it exist[ed] in the United States.” . . . Yet, in the majority's eyes, reading aloud Uncle Bobby's Wedding is just “[l]ike the compulsory high school education considered in Yoder.”  That assertion is remarkable. Reading a storybook that portrays a family as happy at the news of their gay son's engagement, the majority claims, is equivalent to a law that threatened the very “survival of [the] Amish communit[y]” in the United States. . . 
The majority's myopic attempt to resolve a major constitutional question through close textual analysis of Uncle Bobby's Wedding also reveals its failure to accept and account for a fundamental truth: LGBTQ people exist. They are part of virtually every community and workplace of any appreciable size. Eliminating books depicting LGBTQ individuals as happily accepted by their families will not eliminate student exposure to that concept. Nor does the Free Exercise Clause require the government to alter its programs to insulate students from that “message.”
In distorting Yoder to say otherwise, the majority leaves its test without any discernible limits. How are courts objectively to evaluate what amounts to a “very real threat” to a parent's religious development of their child? Should they try to measure the intensity of the parent's protestations, or must they simply accept the parent's assertion that exposure to any particular book threatens their child's religious upbringing? Or will judges simply know it when they see it and call their analysis “fact-intensive”? . . . . Given the multiplicity of religious beliefs in this country, innumerable themes may be “contrary to the religious principles” that parents “wish to instill in their children.” Books expressing implicit support for patriotism, women's rights, interfaith marriage, consumption of meat, immodest dress, and countless other topics may conflict with sincerely held religious beliefs and thus trigger stringent judicial review under the majority's test. . . . . 
. . . .
Nor is the Court's reasoning seemingly limited to reading material. Interactions with teachers and students could presumably involve implicit “normative” messages that parents may find “contrary to the religious principles” they wish to impart to their children and therefore “hostile” to their religious beliefs.  A female teacher displaying a wedding photo with her wife; a student's presentation on her family tree featuring LGBTQ parents or siblings; or an art display with the phrase “Love Is Love” all could “positively reinforc[e]” messages that parents disapprove on religious grounds. . . . 
. . . .
. . . . Under the majority's test, school administrators will have to become experts in a wide range of religious doctrines in order to predict, in advance, whether a parent may object to a particular text, lesson plan, or school activity as contrary to their religious beliefs. The scale of the problem is only compounded by the majority's conclusion that even “subtle” and implicit messages contained in children's books can trigger notice and opt-out obligations. . . . . 
. . . . 
Establishing a new constitutional right to opt out of any instruction that involves themes contrary to anyone's religious beliefs will create a nightmare for school administrators tasked with fielding, tracking, and operationalizing highly individualized and vaguely defined requests for particular students, as this Board learned.
. . . . Worse yet, the majority's new rule will have serious chilling effects on public school curricula. Few school districts will be able to afford costly litigation over opt-out rights or to divert resources to administering impracticable notice and opt-out systems for individual students. The foreseeable result is that some school districts may strip their curricula of content that risks generating religious objections. . . .  In effect, then, the majority's new rule will hand a subset of parents a veto power over countless curricular and administrative decisions. Yet that authority has long been left to democratically elected state and local decisionmakers, not individual parents and courts. . . . 
. . . . 
. . . . Members of this Court have oft and recently called for deference to the democratic process in other contexts. See, e.g., Dobbs v. Jackson Women's Health Organization  (2022) United States v. Skrmetti (2025).Yet today, it seems, those principles do not apply to the Government when it designs curricula for a free public education.10
. . . . 
. . . . Far from directing teachers to “accuse [students] of being ‘hurtful’ when they express a degree of religious confusion,”  the guidance is plainly designed to foster mutual civility and “respect.” That purpose is clear throughout the materials. For instance, the guidance suggests that, in response to a child's statement that, “[b]eing ... gay, lesbian, queer, etc[.] is wrong and not allowed in my religion,” a teacher could respond: “I understand that is what you believe, but not everyone believes that. We don't have to understand or support a person's identity to treat them with respect and kindness ... In any community, we'll always find people with beliefs different from our own and that is okay—we can still show them respect.”
. . . . 
Lastly, the majority is, of course, right to observe that not all parents can afford to send their children to private religious schools or to provide for homeschooling. See ante, at –––– – ––––. Yet for public schools to function, it is inescapable that some students will be exposed to ideas and concepts that their parents may find objectionable on religious grounds. . . . 
Not content to invent a new standard for free exercise burdens, the majority goes on to consider an issue beyond the question presented and unaddressed by the Fourth Circuit below: whether the alleged burden in this case is “constitutionally permitted.”  That decision runs roughshod over the Court's procedural practices. “As a general rule,” this Court “do[es] not decide issues outside the questions presented by the petition for certiorari.” . . . 
. . . .
. . . . Smith recognized that “[t]he only decisions in which we have held that the First Amendment bars application of a neutral, generally applicable law to religiously motivated action have involved not the Free Exercise Clause alone, but the Free Exercise Clause in conjunction with other constitutional protections.” Only in such “hybrid situation[s]” does the Court set aside its neutral and generally applicable inquiry.  Here, however, the Court's analysis makes no mention of substantive due process rights or the Fourteenth Amendment Due Process Clause. It instead asserts, simply, that “the burden in this case is of the exact same character as the burden in Yoder.”  But saying so does not make it so. To the contrary, as detailed above, the burden asserted in this case is vastly different from that identified in Yoder.
. . . . Under strict scrutiny, the government bears the burden of demonstrating that its policy “advances ‘interests of the highest order’ and is narrowly tailored to achieve those interests.”  The Court acknowledges that schools “have a ‘compelling interest in having an undisrupted school session conducive to the students’ learning.’ ”  The Court notes that the Board permits opt outs from the “Family Life and Human Sexuality” program, a discrete health-education unit that MCPS offers in accordance with Maryland law. . . . That misguided assessment illustrates perfectly why judges should not be tasked with second-guessing questions of school administration. The Court assumes, with no “specialized knowledge and experience” in the field of “educational policy,” that MCPS can simply create a new unit of instruction on these particular Storybooks and thereby resolve any undue administrative burdens from managing opt outs.  What the majority elides, however, is that its ruling is not limited to a set of five storybooks. It applies, expressly, to “any other similar book,” an amorphous category the Court declines to define, but which will presumably include all other books that contain “subtle” messages on gender and sexuality, even not involving LGBTQ characters, that the parents here (and others in the future) might find objectionable.
The logic of the Court's ruling will also apply to countless other topics, interactions, and activities that may conflict with a parent's religious preferences. What of the parent who wants his child's curriculum stripped of any mention of women working outside the home, sincerely averring that such activity conflicts with the family's religious beliefs? . . . . What is more, the point of the Board's program is to ensure that diverse groups of students are represented in reading materials across the curriculum. The Board cannot accomplish that purpose simply by consolidating all books involving LGBTQ characters into a single inclusivity hour and allowing opt outs, as the majority appears to believe. That approach would emphasize difference rather than sameness and foster exclusion rather than inclusion. The point of inclusivity is to use books representing a diversity of identities and viewpoints the same way one might use any other book, communicating that one's LGBTQ classmates should be treated in the same manner as anyone else.
. . . .
