United States v. Rahimi, 602 U.S. ___ (2024).

Zackey Rahimi’s former girlfriend obtained a restraining order against him after physically abused her.  As part of the restraining order, Rahimi was forbidden to own a gun for two years.  When a police search turned up a gun in his house, Rahimi was indicted under 18 U.S.C. § 922(g)(8) for possessing a firearm while under a domestic violence restraining order.  While Rahimi’s case was being litigated, the Supreme Court decided New York State Rifle & Pistol Association, Inc. v. Bruen (2022).  On the basis of that decision the Court of Appeals for the Fifth Circuit held that the domestic restraining order violated the Second Amendment.  The United States appealed to the Supreme Court.
	The Supreme Court by an 8-1 vote reversed the Fifth Circuit.  Chief Justice John Roberts’ majority opinion held that federal laws banning persons under domestic restraining orders from owning guns was sufficiently analogous to gun regulations in effect when the Second Amendment was ratified to pass constitutional muster.  Why does the Chief Justice reach this conclusion?  What does he believe was the operative principle at the time the Second Amendment was ratified?  Might that principle have been that legislatures could regulate guns whenever elected officials perceived a threat to the public order.  If not, what is the narrowing principle?  Why does Justice Thomas dissent?  Would any contemporary gun regulations pass muster under his test?  All of the justices make efforts to explain how originalist analysis should be done.  So the justices differ on their originalism or on their history?  What understanding of originalism is best?  What understanding of history is best?


CHIEF JUSTICE ROBERTS delivered the opinion of the Court.


. . . . 
We have held that the right to keep and bear arms is among the “fundamental rights necessary to our system of ordered liberty.” McDonald v. Chicago (2010). . . . “Like most rights,” though, “the right secured by the Second Amendment is not unlimited.” District of Columbia v. Heller (2008. . . .  “From Blackstone through the 19th-century cases, commentators and courts routinely explained that the right was not a right to keep and carry any weapon whatsoever in any manner whatsoever and for whatever purpose.”  At the founding, the bearing of arms was subject to regulations ranging from rules about firearm storage to restrictions on gun use by drunken New Year's Eve revelers. Some jurisdictions banned the carrying of “dangerous and unusual weapons.”  Others forbade carrying concealed firearms.  
In Heller, our inquiry into the scope of the right began with “constitutional text and history.”  In New York State Rifle & Pistol Association, Inc. v. Bruen (2022), we directed courts to examine our “historical tradition of firearm regulation” to help delineate the contours of the right.  We explained that if a challenged regulation fits within that tradition, it is lawful under the Second Amendment. We also clarified that when the Government regulates arms-bearing conduct, as when the Government regulates other constitutional rights, it bears the burden to “justify its regulation.”  
Nevertheless, some courts have misunderstood the methodology of our recent Second Amendment cases. These precedents were not meant to suggest a law trapped in amber. As we explained in Heller, for example, the reach of the Second Amendment is not limited only to those arms that were in existence at the founding. . . .  By that same logic, the Second Amendment permits more than just those regulations identical to ones that could be found in 1791. Holding otherwise would be as mistaken as applying the protections of the right only to muskets and sabers. 
As we explained in Bruen, the appropriate analysis involves considering whether the challenged regulation is consistent with the principles that underpin our regulatory tradition.  A court must ascertain whether the new law is “relevantly similar” to laws that our tradition is understood to permit, “apply[ing] faithfully the balance struck by the founding generation to modern circumstances.”  Discerning and developing the law in this way is “a commonplace task for any lawyer or judge.” 
Why and how the regulation burdens the right are central to this inquiry.  For example, if laws at the founding regulated firearm use to address particular problems, that will be a strong indicator that contemporary laws imposing similar restrictions for similar reasons fall within a permissible category of regulations. Even when a law regulates arms-bearing for a permissible reason, though, it may not be compatible with the right if it does so to an extent beyond what was done at the founding. . . . The law must comport with the principles underlying the Second Amendment, but it need not be a “dead ringer” or a “historical twin.” Ibid. (emphasis deleted).1
. . . .
. . . . From the earliest days of the common law, firearm regulations have included provisions barring people from misusing weapons to harm or menace others. The act of “go[ing] armed to terrify the King's subjects” was recognized at common law as a “great offence.” . . . 
By the time of the founding, however, state constitutions and the Second Amendment had largely eliminated governmental authority to disarm political opponents on this side of the Atlantic. But regulations targeting individuals who physically threatened others persisted. Such conduct was often addressed through ordinary criminal laws and civil actions, such as prohibitions on fighting or private suits against individuals who threatened others. By the 1700s and early 1800s, however, two distinct legal regimes had developed that specifically addressed firearms violence.
The first were the surety laws. . . . Under the surety laws, a magistrate could “oblig[e] those persons, [of] whom there is a probable ground to suspect of future misbehaviour, to stipulate with and to give full assurance ... that such offence ... shall not happen[,] by finding pledges or securities.” In other words, the law authorized magistrates to require individuals suspected of future misbehavior to post a bond. . . . Well entrenched in the common law, the surety laws could be invoked to prevent all forms of violence, including spousal abuse. . . .  Importantly for this case, the surety laws also targeted the misuse of firearms. In 1795, for example, Massachusetts enacted a law authorizing justices of the peace to “arrest” all who “go armed offensively [and] require of the offender to find sureties for his keeping the peace.” Later, Massachusetts amended its surety laws to be even more specific, authorizing the imposition of bonds from individuals “[who went] armed with a dirk, dagger, sword, pistol, or other offensive and dangerous weapon.” At least nine other jurisdictions did the same. 
These laws often offered the accused significant procedural protections. Before the accused could be compelled to post a bond for “go[ing] armed,” a complaint had to be made to a judge or justice of the peace by “any person having reasonable cause to fear” that the accused would do him harm or breach the peace. The magistrate would take evidence, and—if he determined that cause existed for the charge—summon the accused, who could respond to the allegations. Bonds could not be required for more than six months at a time, and an individual could obtain an exception if he needed his arms for self-defense or some other legitimate reason. 
While the surety laws provided a mechanism for preventing violence before it occurred, a second regime provided a mechanism for punishing those who had menaced others with firearms. These were the “going armed” laws, a particular subset of the ancient common-law prohibition on affrays. . . . Whether classified as an affray law or a distinct prohibition, the going armed laws prohibited “riding or going armed, with dangerous or unusual weapons, [to] terrify[ ] the good people of the land.” Such conduct disrupted the “public order” and “le[d] almost necessarily to actual violence.” . . . 
. . . . 
Taken together, the surety and going armed laws confirm what common sense suggests: When an individual poses a clear threat of physical violence to another, the threatening individual may be disarmed.  Section 922(g)(8) is by no means identical to these founding era regimes, but it does not need to be. Its prohibition on the possession of firearms by those found by a court to present a threat to others fits neatly within the tradition the surety and going armed laws represent.
Like the surety and going armed laws,  Section 922(g)(8)(C)(i) applies to individuals found to threaten the physical safety of another. . . . Section 922(g)(8) restricts gun use to mitigate demonstrated threats of physical violence, just as the surety and going armed laws do. Unlike the regulation struck down in Bruen,  Section 922(g)(8) does not broadly restrict arms use by the public generally.
The burden Section 922(g)(8) imposes on the right to bear arms also fits within our regulatory tradition. . . . Section 922(g)(8) applies only once a court has found that the defendant “represents a credible threat to the physical safety” of another.  That matches the surety and going armed laws, which involved judicial determinations of whether a particular defendant likely would threaten or had threatened another with a weapon.  Moreover, like surety bonds of limited duration, Section 922(g)(8)’s restriction was temporary as applied to Rahimi.  
Finally, the penalty—another relevant aspect of the burden—also fits within the regulatory tradition. The going armed laws provided for imprisonment,  and if imprisonment was permissible to respond to the use of guns to threaten the physical safety of others, then the lesser restriction of temporary disarmament that Section 922(g)(8) imposes is also permissible.
. . . . In Bruen, we explained that the surety laws were not a proper historical analogue for New York's gun licensing regime.  What distinguished the regimes, we observed, was that the surety laws “presumed that individuals had a right to ... carry,” whereas New York's law effectively presumed that no citizen had such a right, absent a special need. Section 922(g)(8)(C)(i) does not make the same faulty presumption. To the contrary, it presumes, like the surety laws before it, that the Second Amendment right may only be burdened once a defendant has been found to pose a credible threat to the physical safety of others. . . . 
. . . . 

Justice SOTOMAYOR, with whom Justice KAGAN joins, concurring.

. . . . 
I write separately to highlight why the Court's interpretation of Bruen, and not the dissent's, is the right one. In short, the Court's interpretation permits a historical inquiry calibrated to reveal something useful and transferable to the present day, while the dissent would make the historical inquiry so exacting as to be useless, a too-sensitive alarm that sounds whenever a regulation did not exist in an essentially identical form at the founding.
. . . . 
The Court's opinion . . . clarifies an important methodological point that bears repeating: Rather than asking whether a present-day gun regulation has a precise historical analogue, courts applying Bruen should “conside[r] whether the challenged regulation is consistent with the principles that underpin our regulatory tradition.”  Here, for example, the Government has not identified a founding-era or Reconstruction-era law that specifically disarmed domestic abusers. Although § 922(g)(8) “is by no means identical” to the surety or going armed laws,  it “restricts gun use to mitigate demonstrated threats of physical violence, just as the surety and going armed laws d[id].”  That shared principle is sufficient.
. . . .This case lays bare the perils of the dissent's approach. Because the dissent concludes that “§ 922(g)(8) addresses a societal problem—the risk of interpersonal violence—‘that has persisted since the 18th century,’ ” it insists that the means of addressing that problem cannot be “ ‘materially different’ ” from the means that existed in the 18th century.  That is so, it seems, even when the weapons in question have evolved dramatically. According to the dissent, the solution cannot be “materially different” even when societal perception of the problem has changed, and even if it is now clear to everyone that the historical means of addressing the problem had been wholly inadequate. Given the fact that the law at the founding was more likely to protect husbands who abused their spouses than offer some measure of accountability, it is no surprise that that generation did not have an equivalent to § 922(g)(8). Under the dissent's approach, the legislatures of today would be limited not by a distant generation's determination that such a law was unconstitutional, but by a distant generation's failure to consider that such a law might be necessary. History has a role to play in Second Amendment analysis, but a rigid adherence to history, (particularly history predating the inclusion of women and people of color as full members of the polity), impoverishes constitutional interpretation and hamstrings our democracy.
. . . . I remain troubled by Bruen’s myopic focus on history and tradition, which fails to give full consideration to the real and present stakes of the problems facing our society today. In my view, the Second Amendment allows legislators “to take account of the serious problems posed by gun violence,”  not merely by asking what their predecessors at the time of the founding or Reconstruction thought, but by listening to their constituents and crafting new and appropriately tailored solutions. Under the means-end scrutiny that this Court rejected in Bruen but “regularly use[s] ... in cases involving other constitutional provisions,” the constitutionality of § 922(g)(8) is even more readily apparent.1
To start, the Government has a compelling interest in keeping firearms out of the hands of domestic abusers. A woman who lives in a house with a domestic abuser is five times more likely to be murdered if the abuser has access to a gun. . . . While the Second Amendment does not yield automatically to the Government's compelling interest, § 922(g)(8) is tailored to the vital objective of keeping guns out of the hands of domestic abusers. . . . 

Justice GORSUCH, concurring.

. . . . 
In this case, no one questions that the law Mr. Rahimi challenges addresses individual conduct covered by the text of the Second Amendment. So, in this facial challenge, the question becomes whether that law, in at least some of its applications, is consistent with historic firearm regulations. To prevail, the government need not show that the current law is a “ ‘dead ringer’ ” for some historical analogue.  But the government must establish that, in at least some of its applications, the challenged law “impose[s] a comparable burden on the right of armed self-defense” to that imposed by a historically recognized regulation.  And it must show that the burden imposed by the current law “is comparably justified.” 
Why do we require those showings? Through them, we seek to honor the fact that the Second Amendment “codified a pre-existing right” belonging to the American people, one that carries the same “scope” today that it was “understood to have when the people adopted” it.  When the people ratified the Second Amendment, they surely understood an arms-bearing citizenry posed some risks. But just as surely they believed that the right protected by the Second Amendment was itself vital to the preservation of life and liberty. 
We have no authority to question that judgment. As judges charged with respecting the people's directions in the Constitution—directions that are “trapped in amber,”—our only lawful role is to apply them in the cases that come before us. Developments in the world may change, facts on the ground may evolve, and new laws may invite new challenges, but the Constitution the people adopted remains our enduring guide.  If changes are to be made to the Constitution's directions, they must be made by the American people. . . . 
. . . .
Proceeding with this well in mind today, the Court rightly holds that Mr. Rahimi's facial challenge to § 922(g)(8) cannot succeed. It cannot because, through surety laws and restrictions on “going armed,” the people in this country have understood from the start that the government may disarm an individual temporarily after a “judicial determinatio[n]” that he “likely would threaten or ha[s] threatened another with a weapon.” . . . .
. . . . 
Justice KAVANAUGH, concurring.

. . . .
The American people established an enduring American Constitution. The first and most important rule in constitutional interpretation is to heed the text—that is, the actual words of the Constitution—and to interpret that text according to its ordinary meaning as originally understood. The text of the Constitution is the “Law of the Land.” As a general matter, the text of the Constitution says what it means and means what it says. And unless and until it is amended, that text controls.
In many important provisions, the Constitution is a document of majestic specificity with “strikingly clean prose.” A House elected every two years. Senators serve 6-year terms. Two Senators per State. A State's equal suffrage in the Senate may not be changed without the State's consent. . . . .Of course, some provisions of the Constitution are broadly worded or vague—to put it in Madison's words, “more or less obscure and equivocal.” . . . That is especially true with respect to the broadly worded or vague individual-rights provisions. . . . For example, the First Amendment provides that “Congress shall make no law” “abridging the freedom of speech.” And the Second Amendment, at issue here, guarantees that “the right of the people to keep and bear Arms” “shall not be infringed.”
Read literally, those Amendments might seem to grant absolute protection, meaning that the government could never regulate speech or guns in any way. But American law has long recognized, as a matter of original understanding and original meaning, that constitutional rights generally come with exceptions. . . . “Like most rights, the right secured by the Second Amendment is not unlimited”; it is “not a right to keep and carry any weapon whatsoever in any manner whatsoever and for whatever purpose.” District of Columbia v. Heller, 554 U.S. 570, 626, 128 S.Ct. 2783, 171 L.Ed.2d 637 (2008).
A recurring and difficult issue for judges, therefore, is how to interpret vague constitutional text. That issue often arises (as here) in the context of determining exceptions to textually guaranteed individual rights. . . . In many cases, judicial precedent informs or controls the answer (more on that later). But absent precedent, there are really only two potential answers to the question of how to determine exceptions to broadly worded constitutional rights: history or policy.
. . . .
History, not policy, is the proper guide.
For more than 200 years, this Court has relied on history when construing vague constitutional text in all manner of constitutional disputes. For good reason. History can supply evidence of the original meaning of vague text. History is far less subjective than policy. And reliance on history is more consistent with the properly neutral judicial role than an approach where judges subtly (or not so subtly) impose their own policy views on the American people.
Judges are like umpires, as THE CHIEF JUSTICE has aptly explained. And in a constitutional system that counts on an independent Judiciary, judges must act like umpires. To be an umpire, the judge “must stick close to the text and the history, and their fair implications,” because there “is no principled way” for a neutral judge “to prefer any claimed human value to any other.” . . . 
Pre-ratification history. When interpreting vague constitutional text, the Court typically scrutinizes the stated intentions and understandings of the Framers and Ratifiers of the Constitution (or, as relevant, the Amendments). . . . Those intentions and understandings do not necessarily determine meaning, but they may be strong evidence of meaning. Especially for the original Constitution and the Bill of Rights, the Court also examines the pre-ratification history in the American Colonies, including pre-ratification laws and practices. And the Court pays particular attention to the historical laws and practices in the United States from Independence in 1776 until ratification in 1788 or 1791. . . . 
For example, some provisions of the Constitution use language that appeared in the Articles of Confederation or state constitutional provisions. And when the language that appeared in the Articles of Confederation or in state constitutions is the same as or similar to the language in the U. S. Constitution, the history of how people understood the language in the Articles or state constitutions can inform interpretation of that language in the U. S. Constitution. . . . 
. . . . 
On the other hand, some pre-ratification history can be probative of what the Constitution does not mean. The Framers drafted and approved many provisions of the Constitution precisely to depart from rather than adhere to certain pre-ratification laws, practices, or understandings.  For example, the “defects” of the Articles of Confederation inspired some of the key decisions made by the Framers in Philadelphia and by the First Congress in drafting the Bill of Rights. . . . 
. . . . 
Post-ratification history. As the Framers made clear, and as this Court has stated time and again for more than two centuries, post-ratification history—sometimes referred to as tradition—can also be important for interpreting vague constitutional text and determining exceptions to individual constitutional rights.  . . . . Post-ratification interpretations and applications by government actors—at least when reasonably consistent and longstanding—can be probative of the meaning of vague constitutional text. The collective understanding of Americans who, over time, have interpreted and applied the broadly worded constitutional text can provide good guidance for a judge who is trying to interpret that same text decades or centuries later.  Importantly, the Framers themselves intended that post-ratification history would shed light on the meaning of vague constitutional text. They understood that some constitutional text may be “more or less obscure and equivocal” such that questions “daily occur in the course of practice.” . . . . 
. . . . 
. . . . The Court has repeatedly employed post-ratification history to determine the meaning of vague constitutional text. Reliance on post-ratification history “has shaped scores of Court cases spanning all domains of constitutional law, every era of the nation's history, and Justices of every stripe.” 
Precedent. . . . . Precedent is fundamental to day-to-day constitutional decisionmaking in this Court and every American court. The “judicial Power” established in Article III incorporates the principle of stare decisis, both vertical and horizontal. . . . . Courts must respect precedent, while at the same time recognizing that precedent on occasion may appropriately be overturned. . . . 
Even then, however, text and history still matter a great deal. When determining how broadly or narrowly to read a precedent; when determining whether to extend, limit, or narrow a precedent; or in relatively infrequent cases, when determining whether to overrule a precedent, a court often will consider how the precedent squares with the Constitution's text and history. Therefore, the text, as well as pre-ratification and post-ratification history, may appropriately function as a gravitational pull on the Court's interpretation of precedent. . . . 
. . . . [The] balancing approach to constitutional interpretation departs from what Framers such as Madison stated, what jurists such as Marshall and Scalia did, what judges as umpires should strive to do, and what this Court has actually done across the constitutional landscape for the last two centuries.
The balancing tests (heightened scrutiny and the like) are a relatively modern judicial innovation in constitutional decisionmaking. The “tiers of scrutiny have no basis in the text or original meaning of the Constitution.” And before the late 1950s, “what we would now call strict judicial scrutiny did not exist.” 
. . . .
To be clear, I am not suggesting that the Court overrule cases where the Court has applied those heightened-scrutiny tests. But I am challenging the notion that those tests are the ordinary approach to constitutional interpretation. And I am arguing against extending those tests to new areas, including the Second Amendment.
One major problem with using a balancing approach to determine exceptions to constitutional rights is that it requires highly subjective judicial evaluations of how important a law is—at least unless the balancing test itself incorporates history, in which case judges might as well just continue to rely on history directly.
. . . .
Moreover, the balancing approach is ill-defined. Some judges will apply heightened scrutiny with a presumption in favor of deference to the legislature. Other judges will apply heightened scrutiny with a presumption in favor of the individual right in question. Because it is unmoored, the balancing approach presents the real “danger” that “judges will mistake their own predilections for the law.” . . . The balancing approach can be antithetical to the principle that judges must act like umpires. It turns judges into players. . . . Some respond that history can be difficult to decipher. It is true that using history to interpret vague text can require “nuanced judgments,” and is “sometimes inconclusive,” But at a minimum, history tends to narrow the range of possible meanings that may be ascribed to vague constitutional language. A history-based methodology supplies direction and imposes a neutral and democratically infused constraint on judicial decisionmaking.
. . . .
In today's case, the Court carefully builds on Heller, McDonald, and Bruen. The Court applies the historical test that those precedents have set forth—namely, “whether the new law is relevantly similar to laws that our tradition is understood to permit.”  The Court examines “our historical tradition of firearm regulation,” and correctly holds that America's “tradition of firearm regulation allows the Government to disarm individuals who present a credible threat to the physical safety of others.”  The law before us “fits neatly within the tradition the surety and going armed laws represent.” 
. . . . 
Justice BARRETT, concurring.

Despite its unqualified text, the Second Amendment is not absolute. It codified a pre-existing right, and pre-existing limits on that right are part and parcel of it. District of Columbia v. Heller (2008). Those limits define the scope of “the right to bear arms” as it was originally understood; to identify them, courts must examine our “historical tradition of firearm regulation.” . . . 
Because the Court has taken an originalist approach to the Second Amendment, it is worth pausing to identify the basic premises of originalism. The theory is built on two core principles: that the meaning of constitutional text is fixed at the time of its ratification and that the “discoverable historical meaning ... has legal significance and is authoritative in most circumstances.” K. Whittington, Originalism: A Critical Introduction, 82 Ford. L. Rev. 375, 378 (2013). Ratification is a democratic act that renders constitutional text part of our fundamental law, and that text “remains law until lawfully altered,”. So for an originalist, the history that matters most is the history surrounding the ratification of the text; that backdrop illuminates the meaning of the enacted law. History (or tradition) that long postdates ratification does not serve that function. To be sure, postenactment history can be an important tool. For example, it can “reinforce our understanding of the Constitution's original meaning”; “liquidate ambiguous constitutional provisions”; provide persuasive evidence of the original meaning; and, if stare decisis applies, control the outcome. But generally speaking, the use of postenactment history requires some justification other than originalism simpliciter.
. . . .
“Original history”—i.e., the generally dispositive kind—plays two roles in the Second Amendment context. It elucidates how contemporaries understood the text—for example, the meaning of the phrase “bear Arms.” It also plays the more complicated role of determining the scope of the pre-existing right that the people enshrined in our fundamental law. In Rahimi's case, the Court uses history in this latter way. Call this “original contours” history: It looks at historical gun regulations to identify the contours of the right. . . . To be consistent with historical limits, a challenged regulation need not be an updated model of a historical counterpart. Besides, imposing a test that demands overly specific analogues has serious problems. To name two: It forces 21st-century regulations to follow late-18th-century policy choices, giving us “a law trapped in amber.”  And it assumes that founding-era legislatures maximally exercised their power to regulate, thereby adopting a “use it or lose it” view of legislative authority. Such assumptions are flawed, and originalism does not require them.
“Analogical reasoning” under Bruen demands a wider lens: Historical regulations reveal a principle, not a mold. Pulling principle from precedent, whether case law or history, is a standard feature of legal reasoning, and reasonable minds sometimes disagree about how broad or narrow the controlling principle should be.
Here, though, the Court settles on just the right level of generality: “Since the founding, our Nation's firearm laws have included provisions preventing individuals who threaten physical harm to others from misusing firearms.” . . .  Harder level-of-generality problems can await another day.

Justice JACKSON, concurring.

This case tests our Second Amendment jurisprudence as shaped in particular by New York State Rifle & Pistol Assn., Inc. v. Bruen (2022). I disagree with the methodology of that decision; I would have joined the dissent had I been a Member of the Court at that time. But Bruen is now binding law. Today's decision fairly applies that precedent, so I join the opinion in full.
I write separately because we now have two years’ worth of post-Bruen cases under our belts, and the experiences of courts applying its history-and-tradition test should bear on our assessment of the workability of that legal standard. This case highlights the apparent difficulty faced by judges on the ground. Make no mistake: Today's effort to clear up “misunderst[andings],”  is a tacit admission that lower courts are struggling. In my view, the blame may lie with us, not with them.
. . . . 
The message that lower courts are sending now in Second Amendment cases could not be clearer. They say there is little method to Bruen’s madness. It isn't just that Bruen’s history-and-tradition test is burdensome.  The more worrisome concern is that lower courts appear to be diverging in both approach and outcome as they struggle to conduct the inquiry Bruen requires of them. . . . 
. . . . 
No one seems to question that “[h]istory has a role to play in Second Amendment analysis.”  But, per Bruen, courts evaluating a Second Amendment challenge must consider history to the exclusion of all else. This means legislators must locate and produce—and courts must sift through—troves of centuries-old documentation looking for supportive historical evidence. 
This very case provides a prime example of the pitfalls of Bruen’s approach. Having been told that a key marker of a constitutional gun regulation is “a well-established and representative historical analogue.”  . . . Neither the parties nor the Fifth Circuit had the benefit of today's decision, in which we hold that the Government had in fact offered “ample evidence that the Second Amendment permits the disarmament of individuals who pose a credible threat to the physical safety of others.”  But even setting aside whether the historical examples the Government found were sufficiently analogous, just canvassing the universe of historical records and gauging the sufficiency of such evidence is an exceedingly difficult task. Consistent analyses and outcomes are likely to remain elusive because whether Bruen’s test is satisfied in a particular case seems to depend on the suitability of whatever historical sources the parties can manage to cobble together, as well as the level of generality at which a court evaluates those sources—neither of which we have as yet adequately clarified.
. . . . Maybe time will resolve these and other key questions. Maybe appellate courts, including ours, will find a way to “[b]rin[g] discipline to the increasingly erratic and unprincipled body of law that is emerging after Bruen. . . . But it is becoming increasingly obvious that there are miles to go.4 Meanwhile, the Rule of Law suffers. That ideal—key to our democracy—thrives on legal standards that foster stability, facilitate consistency, and promote predictability. So far, Bruen’s history-focused test ticks none of those boxes.
. . . .

Justice THOMAS, dissenting.

. . . . 
When considering whether a modern regulation is consistent with historical regulations and thus overcomes the presumption against firearms restrictions, our precedents “point toward at least two metrics [of comparison]: how and why the regulations burden a law-abiding citizen's right to armed self-defense.”  A historical law must satisfy both considerations to serve as a comparator. While a historical law need not be a “historical twin,” it must be “well-established and representative” to serve as a historical analogue. 
In some cases, “the inquiry [is] fairly straightforward.” Id., at 26, 142 S.Ct. 2111. For instance, “when a challenged regulation addresses a general societal problem that has persisted since the 18th century, the lack of a distinctly similar historical regulation addressing that problem is relevant evidence that the challenged regulation is inconsistent with the Second Amendment. Likewise, if earlier generations addressed the societal problem, but did so through materially different means, that also could be evidence that a modern regulation is unconstitutional.” 
. . . . 
It is undisputed that § 922(g)(8) targets conduct encompassed by the Second Amendment's plain text. After all, the statute bans a person subject to a restraining order from possessing or using virtually any firearm or ammunition. A covered individual cannot even possess a firearm in his home for self-defense, “the central component of the [Second Amendment] right itself.” . . . 
. . . . 
The Government fails to carry its burden of proving that § 922(g)(8) is “consistent with the Nation's historical tradition of firearm regulation.”  Despite canvassing laws before, during, and after our Nation's founding, the Government does not identify even a single regulation with an analogous burden and justification.2
The Government's failure is unsurprising given that § 922(g)(8) addresses a societal problem—the risk of interpersonal violence—“that has persisted since the 18th century,” yet was addressed “through [the] materially different means” of surety laws.  Surety laws were, in a nutshell, a fine on certain behavior. . . . 
. . . 
At first glance, these laws targeting “dangerous” persons might appear relevant. . . .  Yet, historical context compels the opposite conclusion. The Second Amendment stems from English resistance against “dangerous” person laws.  The sweeping disarmament authority wielded by English officials during the 1600s, including the Militia Act of 1662, prompted the English to enshrine an individual right to keep and bear arms. . . . The English Bill of Rights “has long been understood to be the predecessor to our Second Amendment.” Ibid. In fact, our Founders expanded on it and made the Second Amendment even more protective of individual liberty. The English Bill of Rights assured Protestants “Arms for their Defence,” but only where “suitable to their Conditions and as allowed by Law.”  The Second Amendment, however, contains no such qualifiers and protects the right of “the people” generally. In short, laws targeting “dangerous” persons led to the Second Amendment. It would be passing strange to permit the Government to resurrect those selfsame “dangerous” person laws to chip away at that Amendment's guarantee.
. . . .
It is in this turbulent context that the English kings permitted the disarming of “dangerous persons.” English lords feared that nonconformists—i.e., people with “ ‘wicked and Rebellious Principles’ ”—had “ ‘furnished themselves with quantities of Arms, and Ammunition’ ” “ ‘to put in Execution their Trayterus designs.’ ” . . . .  While the English were concerned about preventing insurrection and armed rebellion,  § 922(g)(8) is concerned with preventing interpersonal violence. “Dangerous” person laws thus offer the Government no support.
The Government also points to historical commentary referring to the right of “peaceable” citizens to carry arms. It principally relies on commentary surrounding two failed constitutional proposals. First, at the Massachusetts convention, Samuel Adams unsuccessfully proposed that the Bill of Rights deny Congress the power “to prevent the people of the United States, who are peaceable citizens, from keeping their own arms.” Second, Anti-Federalists at the Pennsylvania convention unsuccessfully proposed a Bill of Rights providing a “right to bear arms for the defense of themselves and their own state, or the United States, or for the purpose of killing game. . . . These proposals carry little interpretative weight. To begin with, it is “dubious to rely on [drafting] history to interpret a text that was widely understood to codify a pre-existing right.” The Government never explains why or how language excluded from the Constitution could operate to limit the language actually ratified. The more natural inference seems to be the opposite—the unsuccessful proposals suggest that the Second Amendment preserves a more expansive right. After all, the Founders considered, and rejected, any textual limitations in favor of an unqualified directive: “[T]he right of the people to keep and bear Arms, shall not be infringed.”
. . . . 
The Government's reliance on firearm storage laws is a helpful example. These laws penalized the improper storage of firearms with forfeiture of those weapons. First, these storage laws did not impose a “comparable burden” to that of § 922(g)(8). Forfeiture still allows a person to keep their other firearms or obtain additional ones. . . . Our careful parsing of regulatory burdens makes sense given that the Second Amendment codifies a right with a “historically fixed meaning.”  Accordingly, history is our reference point and anchor. If we stray too far from it by eliding material differences between historical and modern laws, we “risk endorsing outliers that our ancestors would never have accepted.” 
Second, the Government offers no “comparable justification” between laws punishing firearm storage practices and § 922(g)(8). . . . Nearly all firearm regulations can be cast as preventing “irresponsible” or “unfit” persons from accessing firearms. . . . Likewise, calling a modern and historical law comparably justified because they both prevent unfit persons from accessing firearms would render our comparable-justification inquiry toothless.
. . . . 
This dearth of evidence is unsurprising because the Founders responded to the societal problem of interpersonal violence through a less burdensome regime: surety laws. . . . There is little question that surety laws applied to the threat of future interpersonal violence. . . . Surety demands were also expressly available to prevent domestic violence. Surety could be sought by “a wife against her husband who threatens to kill her or beat her outrageously, or, if she have notorious cause to fear he will do either.” . . . Although surety laws shared a common justification with § 922(g)(8), surety laws imposed a materially different burden. Critically, a surety demand did not alter an individual's right to keep and bear arms. After providing sureties, a person kept possession of all his firearms; could purchase additional firearms; and could carry firearms in public and private. Even if he breached the peace, the only penalty was that he and his sureties had to pay a sum of money. 
. . . . 
. . . [A]ffray laws had a distinct justification from § 922(g)(8) because they regulated only certain public conduct that injured the entire community. . . . Affrays were defined by their public nature and effect. An affray could occur only in “some public place,” and captured only conduct affecting the broader public. To that end, going armed laws did not prohibit carrying firearms at home or even public carry generally. . . . Affrays were intentionally distinguished from assaults and private interpersonal violence on that same basis. . . . 
Second, affray laws did not impose a burden analogous to § 922(g)(8). They regulated a niche subset of Second Amendment-protected activity. As explained, affray laws prohibited only carrying certain weapons (“dangerous and unusual”) in a particular manner (“terrifying the good people of the land” without a need for self-defense) and in particular places (in public). . . . Affray laws were criminal statutes that penalized past behavior, whereas § 922(g)(8) is triggered by a civil restraining order that seeks to prevent future behavior. Accordingly, an affray's burden was vastly harder to impose. To imprison a person, a State had to prove that he committed the crime of affray beyond a reasonable doubt. The Constitution provided a bevy of protections during that process—including a right to a jury trial, counsel, and protections against double jeopardy. 
The imposition of § 922(g)(8)’s burden, however, has far fewer hurdles to clear. There is no requirement that the accused has actually committed a crime; instead, he need only be prohibited from threatening or using force, or pose a “credible threat” to an “intimate partner or child.” § 922(g)(8)(C). Section 922(g)(8) thus revokes a person's Second Amendment right based on the suspicion that he may commit a crime in the future. In addition, the only process required before that revocation is a hearing on the underlying court order.  During that civil hearing—which is not even about § 922(g)(8)—a person has fewer constitutional protections compared to a criminal prosecution for affray. Gone are the Sixth Amendment's panoply of rights, including the rights to confront witnesses and have assistance of counsel, as well as the Fifth Amendment's protection against double jeopardy. . . . 
The Court recognizes that surety and affray laws on their own are not enough. So it takes pieces from each to stitch together an analogue for § 922(g)(8). Ante, at 1901. Our precedents foreclose that approach. The question before us is whether a single historical law has both a comparable burden and justification as § 922(g)(8), not whether several laws can be cobbled together to qualify. . . . The Court's contrary approach of mixing and matching historical laws—relying on one law's burden and another law's justification—defeats the purpose of a historical inquiry altogether. Given that imprisonment (which involved disarmament) existed at the founding, the Government can always satisfy this newly minted comparable-burden requirement. 
. . . . 
The Government's position is a bald attempt to refashion this Court's doctrine. At the outset of this case, the Government contended that the Court has already held the Second Amendment protects only “responsible, law-abiding” citizens. The plain text of the Second Amendment quashes this argument. The Amendment recognizes “the right of the people to keep and bear Arms.” (Emphasis added.) When the Constitution refers to “the people,” the term “unambiguously refers to all members of the political community.” The Government's claim that the Court already held the Second Amendment protects only “law-abiding, responsible citizens” is specious at best.7 See ante, at 1903.
. . . .
The Government's “law-abiding, dangerous citizen” theory is also antithetical to our constitutional structure. At bottom, its test stems from the idea that the Second Amendment points to general principles, not a historically grounded right. And, it asserts that one of those general principles is that Congress can disarm anyone it deems “dangerous, irresponsible, or otherwise unfit to possess arms.” This approach is wrong as a matter of constitutional interpretation, and it undermines the very purpose and function of the Second Amendment.
. . . .
. . . . [T]the Government's “law-abiding, dangerous citizen” test—and indeed any similar, principle-based approach—would hollow out the Second Amendment of any substance. Congress could impose any firearm regulation so long as it targets “unfit” persons. And, of course, Congress would also dictate what “unfit” means and who qualifies. The historical understanding of the Second Amendment right would be irrelevant. . . .  That would be the direct inverse of the Founders’ and ratifying public's intent. Instead of a substantive right guaranteed to every individual against Congress, we would have a right controlled by Congress. . . . . 
. . . . 
This case is not about whether States can disarm people who threaten others. States have a ready mechanism for disarming anyone who uses a firearm to threaten physical violence: criminal prosecution. . . . .The Court and Government do not point to a single historical law revoking a citizen's Second Amendment right based on possible interpersonal violence. The Government has not borne its burden to prove that § 922(g)(8) is consistent with the Second Amendment's text and historical understanding.
. . . . 
