United States v. Skrmetti, 605 U.S. ___ (2025)

Jonathan Skrmetti was the Attorney General of Tennessee in 2025.  In 2023, Tennessee passed SB1, which banned doctors from performing certain kinds of surgeries or using puberty blockers or hormones to enable minors to “identify with, or live as, a purported identity inconsistent with the minor's sex,” or “[t]reat() purported discomfort or distress from a discordance between the minor's sex and asserted identity,”  Several transgendered minors, parents, and a doctor brought a lawsuit against Skrmetti, claiming that SB1 discriminated against them as transgendered persons and on the basis of sex in violation of the equal protection clause of the Fourteenth Amendment.  The United States intervened under a federal law that permits the justice department to participate in private lawsuits when “the case is of general public importance.”  The lower federal court enjoined enforcement of the ban on puberty blockers, but that decision was reversed by the Court of Appeals for the Sixth Circuit.  The United States appealed to the Supreme Court of the United States.
	The Supreme Court of the United States sustained the federal appeals court by a 6-3 decision.  Chief Justice John Roberts’ majority opinion held that the Tennessee law did not discriminate by sex because the law differentiated between different medical procedures, and not between men and women.  How does the Chief Justice justify this argument?  Why does the dissent disagree?  Who has the better of the argument.  To what extent do the different opinions understand Skrmetti as a sex discrimination case or a case of discrimination against transgendered persons?  Does this difference make a difference?  Is this a case of sex discrimination?  Should the court use heightened scrutiny for cases of discrimination against transsexuals independent of sex discrimination?  The various opinions in Skrmetti debate the proper interpretation and merits of two precedents, Geduldig v. Aiello (1974) and Bostock v. Clayton County (2020). How do the various opinions interpret and value these cases?  What is the best application of these precedents to the constitutional issues concerning transgendered persons?


Chief Justice ROBERTS delivered the opinion of the Court.

. . . . 
The Fourteenth Amendment's command that no State shall “deny to any person within its jurisdiction the equal protection of the laws,” “must coexist with the practical necessity that most legislation classifies for one purpose or another, with resulting disadvantage to various groups or persons,”  We have reconciled the principle of equal protection with the reality of legislative classification by holding that, “if a law neither burdens a fundamental right nor targets a suspect class, we will uphold the legislative classification so long as it bears a rational relation to some legitimate end.”  We generally afford such laws “wide latitude” under this rational basis review, acknowledging that “the Constitution presumes that even improvident decisions will eventually be rectified by the democratic processes.” 
Certain legislative classifications, however, prompt heightened review. For example, laws that classify on the basis of race, alienage, or national origin trigger strict scrutiny and will pass constitutional muster “only if they are suitably tailored to serve a compelling state interest.”  We have similarly held that sex-based classifications warrant heightened scrutiny. While our precedent does not make sex a “proscribed classification,”  we have explained that sex “generally provides no sensible ground for differential treatment,”  and that sex-based lines too often reflect stereotypes or overbroad generalizations about the differences between men and women.  We accordingly subject laws containing sex-based classifications to intermediate scrutiny, under which the State must show that the “classification serves important governmental objectives and that the discriminatory means employed are substantially related to the achievement of those objectives.” 
 . . .  SB1 does not classify on any bases that warrant heightened review.
On its face, SB1 incorporates two classifications. First, SB1 classifies on the basis of age. Healthcare providers may administer certain medical treatments to individuals ages 18 and older but not to minors. Second, SB1 classifies on the basis of medical use. Healthcare providers may administer puberty blockers or hormones to minors to treat certain conditions but not to treat gender dysphoria, gender identity disorder, or gender incongruence. Classifications that turn on age or medical use are subject to only rational basis review. 
. . . . 
Neither of the above classifications turns on sex. Rather, SB1 prohibits healthcare providers from administering puberty blockers and hormones to minors for certain medical uses, regardless of a minor's sex. . . . This Court has never suggested that mere reference to sex is sufficient to trigger heightened scrutiny. Such an approach, moreover, would be especially inappropriate in the medical context. Some medical treatments and procedures are uniquely bound up in sex. The Food and Drug Administration itself recognizes that “[r]esearch has shown that biological differences between men and women (differences due to sex chromosome or sex hormones) may contribute to variations seen in the safety and efficacy of drugs, biologics, and medical devices.” . . .
. . . 
. . . . Under SB1, a healthcare provider may administer puberty blockers or hormones to any minor to treat a congenital defect, precocious puberty, disease, or physical injury,  a healthcare provider may not administer puberty blockers or hormones to any minor to treat gender dysphoria, gender identity disorder, or gender incongruence, The application of that prohibition does not turn on sex. . . . Under SB1, no minor may be administered puberty blockers or hormones to treat gender dysphoria, gender identity disorder, or gender incongruence; minors of any sex may be administered puberty blockers or hormones for other purposes.
.. . . [A] prohibition on the prescription of puberty blockers and hormones to “[e]nabl[e] a minor to identify with, or live as, a purported identity inconsistent with the minor's sex,”  is simply a prohibition on the prescription of puberty blockers and hormones to treat gender dysphoria, gender identity disorder, or gender incongruence. A law prohibiting attendance at a religious service “inconsistent with” the attendee's religion may trigger heightened scrutiny. A law prohibiting the administration of specific drugs for particular medical uses does not. 
Finally, we reject the plaintiffs’ argument that, “by design, SB1 enforces a government preference that people conform to expectations about their sex.” Brief for Respondents in Support of Petitioner. . . To start, the plaintiffs’ allegations of sex stereotyping are misplaced. True, a law that classifies on the basis of sex may fail heightened scrutiny if the classifications rest on impermissible stereotypes. But where a law's classifications are neither covertly nor overtly based on sex, we do not subject the law to heightened review unless it was motivated by an invidious discriminatory purpose. . . . The plaintiffs fail to note that Tennessee also proclaimed a “legitimate, substantial, and compelling interest in protecting minors from physical and emotional harm.”  And they similarly fail to acknowledge that Tennessee found that the prohibited medical treatments are experimental, can lead to later regret, and are associated with harmful—and sometimes irreversible—risks.  Tennessee's stated interests in “encouraging minors to appreciate their sex” and in prohibiting medical care “that might encourage minors to become disdainful of their sex,”  simply reflect the State's concerns regarding the use of puberty blockers and hormones to treat gender dysphoria, gender identity disorder, and gender incongruence.
. . . . 
We have explained that a State does not trigger heightened constitutional scrutiny by regulating a medical procedure that only one sex can undergo unless the regulation is a mere pretext for invidious sex discrimination. In Geduldig v. Aiello (1974), for example, we held that a California insurance program that excluded from coverage certain disabilities resulting from pregnancy did not discriminate on the basis of sex. . . . By the same token, SB1 does not exclude any individual from medical treatments on the basis of transgender status but rather removes one set of diagnoses—gender dysphoria, gender identity disorder, and gender incongruence—from the range of treatable conditions. SB1 divides minors into two groups: those who might seek puberty blockers or hormones to treat the excluded diagnoses, and those who might seek puberty blockers or hormones to treat other conditions.. Because only transgender individuals seek puberty blockers and hormones for the excluded diagnoses, the first group includes only transgender individuals; the second group, in contrast, encompasses both transgender and nontransgender individuals. Thus, although only transgender individuals seek treatment for gender dysphoria, gender identity disorder, and gender incongruence—just as only biological women can become pregnant—there is a “lack of identity” between transgender status and the excluded medical diagnoses. . . . 
. . . . Bostock v. Clayton County (2020), does not alter our analysis. In Bostock, we held that an employer who fires an employee for being gay or transgender violates Title VII's prohibition on discharging an individual “because of ” their sex. We reasoned that Title VII's “because of ” test incorporates the traditional but-for causation standard, which “directs us to change one thing at a time and see if the outcome changes. If it does, we have found a but-for cause.” . . . 
We have not yet considered whether Bostock’s reasoning reaches beyond the Title VII context, and we need not do so here. For reasons we have already explained, changing a minor's sex or transgender status does not alter the application of SB1. If a transgender boy seeks testosterone to treat his gender dysphoria, SB1 prevents a healthcare provider from administering it to him. If you change his biological sex from female to male, SB1 would still not permit him the hormones he seeks because he would lack a qualifying diagnosis for the testosterone—such as a congenital defect, precocious puberty, disease, or physical injury. The transgender boy could receive testosterone only if he had one of those permissible diagnoses. And, if he had such a diagnosis, he could obtain the testosterone regardless of his sex or transgender status. Under the reasoning of Bostock, neither his sex nor his transgender status is the but-for cause of his inability to obtain testosterone.
. . . . Consider . . . the minor girl with unwanted facial hair inconsistent with her sex. If she has a diagnosis of hirsutism (male-pattern hair growth), a healthcare provider may, consistent with SB1, prescribe her puberty blockers or hormones. But changing the minor's sex to male does not automatically change the operation of SB1. If hirsutism is replaced with gender dysphoria, the now-male minor may not receive puberty blockers or hormones; but if hirsutism is replaced with precocious puberty, SB1 does not bar either treatment. Unlike the homosexual male employee whose sexuality automatically switches to straight when his sex is changed from male to female, there is no reason why a female minor's diagnosis of hirsutism automatically changes to gender dysphoria when her sex is changed from female to male. Under the logic of Bostock, then, sex is simply not a but-for cause of SB1's operation.
The rational basis inquiry “employs a relatively relaxed standard reflecting the Court's awareness that the drawing of lines that create distinctions is peculiarly a legislative task and an unavoidable one.”  Under this standard, we will uphold a statutory classification so long as there is “any reasonably conceivable state of facts that could provide a rational basis for the classification.”  Where there exist “plausible reasons” for the relevant government action, “our inquiry is at an end.” 
SB1 clearly meets this standard. Tennessee determined that administering puberty blockers or hormones to a minor to treat gender dysphoria, gender identity disorder, or gender incongruence “can lead to the minor becoming irreversibly sterile, having increased risk of disease and illness, or suffering from adverse and sometimes fatal psychological consequences.”  It further found that it was “likely that not all harmful effects associated with these types of medical procedures when performed on a minor are yet fully known, as many of these procedures, when performed on a minor for such purposes, are experimental in nature and not supported by high-quality, long-term medical studies.”  Tennessee determined that “minors lack the maturity to fully understand and appreciate the life-altering consequences of such procedures and that many individuals have expressed regret for medical procedures that were performed on or administered to them for such purposes when they were minors.”  At the same time, Tennessee noted evidence that discordance between sex and gender “can be resolved by less invasive approaches that are likely to result in better outcomes for the minor.”  SB1's age- and diagnosis-based classifications are plainly rationally related to these findings and the State's objective of protecting minors’ health and welfare. 
. . . .
. . . . It may be true, as the plaintiffs contend, that puberty blockers and hormones carry comparable risks for minors no matter the purposes for which they are administered. But it may also be true, as Tennessee determined, that those drugs carry greater risks when administered to treat gender dysphoria, gender identity disorder, and gender incongruence. We afford States “wide discretion to pass legislation in areas where there is medical and scientific uncertainty.” . . . 

Justice THOMAS, concurring.

. . . .
While I continue to think that the Bostock majority's logic “fails on its own terms,” I see in any event no reason to import Bostock’s Title VII analysis into the Equal Protection Clause. The Bostock Court recognized that “other federal ... laws that prohibit sex discrimination” were not before it,  and thus rested its analysis on what it took to be the ordinary meaning of the relevant statutory terms—“ ‘because of,’ ” “ ‘otherwise ... discriminate against,’ ” and “individual”—within the context of Title VII. The Equal Protection Clause includes none of this language. “That such differently worded provisions should mean the same thing is implausible on its face.” Extending the Bostock framework here would depart dramatically from this Court's Equal Protection Clause jurisprudence. We have faced sexual-orientation claims in the equal protection context for decades. “But in those cases, the Court never suggested that sexual orientation discrimination is just a form of sex discrimination” warranting heightened constitutional scrutiny.  For example, while pregnancy is undeniably “bound up with sex,”  the Court has rejected the contention that the exclusion of pregnancy-related conditions from disability benefits violates the Equal Protection Clause, see Geduldig v. Aiello, (1974).
Applying Bostock’s reasoning to the Equal Protection Clause would also invite sweeping consequences. Many statutes “regulate medical procedures defined by sex.”  If heightened scrutiny applied to such laws, then “[a]ny person with standing to challenge” such a decision could “haul the State into federal court and compel it to establish by evidence (presumably in the form of expert testimony) that there is an ‘exceedingly persuasive justification’ for the classification.” . . . And, if Bostock’s reasoning applies to sex, it is difficult to see why it would not apply to other protected characteristics. Race presumably would be a but-for cause of—or, at least, “inextricably bound up with,” —a university's decision to credit “an applicant's discussion of how race affected his or her life,”  Under Bostock’s reasoning, such an essay is permissible only if it can survive our “daunting” strict-scrutiny standard. . . . 
. . . .
There are several problems with appealing and deferring to the authority of the expert class. First, so-called experts have no license to countermand the “wisdom, fairness, or logic of legislative choices.”  Second, contrary to the representations of the United States and the private plaintiffs, there is no medical consensus on how best to treat gender dysphoria in children. Third, notwithstanding the alleged experts’ view that young children can provide informed consent to irreversible sex-transition treatments, whether such consent is possible is a question of medical ethics that States must decide for themselves. Fourth, there are particularly good reasons to question the expert class here, as recent revelations suggest that leading voices in this area have relied on questionable evidence, and have allowed ideology to influence their medical guidance.
. . . .
The views of self-proclaimed experts do not “shed light on the meaning of the Constitution.”  Thus, whether “major medical organizations” agree with the result of Tennessee's democratic process is irrelevant.  To hold otherwise would permit elite sentiment to distort and stifle democratic debate under the guise of scientific judgment, and would reduce judges to mere “spectators ... in construing our Constitution.” 
. . . .
. . . .  “[T]he concept of gender dysphoria as a medical condition is relatively new and the use of drug treatments that change or modify a child's sex characteristics is even more recent.”  The treatments at issue are subject to a rapidly evolving debate that demonstrates a lack of medical consensus over their risks and benefits. Under these conditions, it is imperative that courts treat state legislation with “a strong presumption of validity.” . . .
. . . . 
Setting aside whether sex-transition treatments for children are effective, States may legitimately question whether they are ethical. States have a legitimate interest “in protecting the integrity and ethics of the medical profession.”  And, as the United States has acknowledged, “the ‘general ethical principles’ governing pediatric care” require the patient's informed consent. Mounting evidence gives States reason to question whether children are capable of providing informed consent to irreversible sex-transition treatments, and thus whether these treatments can be ethically administered.
States could reasonably conclude that the level of young children's cognitive and emotional development inhibits their ability to consent to sex-transition treatments. . . . There is no dispute, however, that the “decision-making capacity” of adolescents “is developing, but not yet complete.” This Court has recognized as much in other contexts, explaining that children's “lack of maturity” and “underdeveloped sense of responsibility” often lead to “impetuous and ill-considered actions and decisions.” . . . 
The voices of “detransitioners”—individuals who have undergone sex-transition treatments but no longer view themselves as transgender—provide States with an additional reason to question whether children are providing informed consent to the medical interventions described above. A recurring theme in discussions of detransitioners is that doctors have responded to the “skyrocketing” “number of adolescents requesting [sex-transitioning] medical care” by “hastily dispensing medicine or recommending medical doctors prescribe it.” . . . 
States have an interest in ensuring that minor patients have the time and capacity to fully understand the irreversible treatments they may undergo. And, despite the supposed expert consensus that young children can consent to irreversible sex-transition treatments, States have good reasons to disagree; as “any parent knows,” children's comprehension is limited,  and the growing number of detransitioners illustrates the risks of assuming otherwise.
Recent revelations suggest that WPATH, long considered a standard bearer in treating pediatric gender dysphoria, bases its guidance on insufficient evidence and allows politics to influence its medical conclusions. . . . . WPATH itself recognizes that evidence supporting the efficacy of puberty blockers, cross-sex hormones, and surgical intervention for treating gender dysphoria in children is lacking. In its most recent Guidelines, for example, the group notes that “[a] key challenge in adolescent transgender care is the quality of evidence evaluating the effectiveness of medically necessary gender-affirming medical and surgical treatments ... over time.” . . . States would also have good reason to question whether WPATH has a basis for believing that children can provide informed consent to sex-transition treatments. “[I]n a leaked recording of a WPATH Panel,” for example, an endocrinologist acknowledged the difficulty of explaining cross-sex hormones and puberty blockers to children, noting that “ ‘the thing you have to remember about kids is that we're often explaining these sorts of things to people who haven't even had biology in high school yet.’ ” . . . 
Other “recent revelations” might reinforce the conclusion that “WPATH's lodestar is ideology, not science.”  For example, newly released documents suggest that WPATH tailored its Standards of Care in part to achieve legal and political objectives. In one instance, the chair of WPATH's guidelines committee testified that it was “ethically justifiable” for the authors of the WPATH 2022 Guidelines to “advocate for language changes [in these Guidelines] to strengthen [their] position in court.” . . . Worse, recent reporting has exposed that WPATH changed its medical guidance to accommodate external political pressureUnsealed documents reveal that a senior official in the Biden administration “pressed [WPATH] to remove age limits for adolescent surgeries from guidelines for care of transgender minors” on the theory that “ ‘specific listings of ages, under 18, will result in devastating legislation for trans care.” . . . 
This case carries a simple lesson: In politically contentious debates over matters shrouded in scientific uncertainty, courts should not assume that self-described experts are correct.
. . . .

Justice BARRETT, with whom Justice THOMAS joins, concurring.

. . . .
As a “practical necessity,” “most legislation classifies for one purpose or another.” Romer v. Evans (1996). Laws distribute benefits that advantage particular groups (like in-state tuition for residents), draw lines that might seem arbitrary (like income thresholds for means-tested benefits), and set rules for specific categories of people (like a particular profession or age group). Such classifications do not usually render a law unconstitutional. Instead, as a general matter, laws are presumed to be constitutionally valid, and a legislative classification will be upheld “so long as it bears a rational relation to some legitimate end.”  
There are only a few exceptions to this rule: classifications based on race, sex, and alienage. Racial and ethnic classifications receive strict scrutiny; to survive a constitutional challenge, they must be “ ‘narrowly tailored’ ” to serve “ ‘compelling governmental interests.’ ”  Classifications based on alienage are subject to similarly close scrutiny. And laws distinguishing between men and women receive intermediate scrutiny; to survive a constitutional challenge, they must be “ ‘ “substantially related” ’ ” to achieving an “ ‘ “important governmental objectiv[e].” ’ ”  
To determine whether a group constitutes a “suspect class” akin to the canonical examples of race and sex, we apply a test derived from the famous footnote 4 in  (1938We consider whether members of the group in question “exhibit obvious, immutable or distinguishing characteristics that define them as a discrete group,” whether the group has, “[a]s a historical matter, ... been subjected to discrimination,” and whether the group is “a minority or politically powerless.”  The test is strict, as evidenced by the failure of even vulnerable groups to satisfy it: We have held that the mentally disabled, the elderly, and the poor are not suspect classes. In fact, as far as I can tell, we have never embraced a new suspect class under this test. Our restraint reflects the principle that “[w]hen social or economic legislation is at issue, the Equal Protection Clause allows the States wide latitude, and the Constitution presumes that even improvident decisions will eventually be rectified by the democratic processes.” , , , 
II
. . . . [T]ransgender status is not marked by the same sort of “ ‘obvious, immutable, or distinguishing characteristics’ ” as race or sexIn particular, it is not defined by a trait that is “ ‘definitively ascertainable at the moment of birth.’ ” . . . Nor is the transgender population a “discrete group,” as our cases require.  Instead, like classes we have declined to recognize as suspect, the category of transgender individuals is “large, diverse, and amorphous.” . . .  The American Psychological Association . . . uses the phrase “ ‘transgender youth’ ” as an “umbrella term” “to describe ... varied groups” with “many diverse gender experiences.” . . . 
Finally, holding that transgender people constitute a suspect class would require courts to oversee all manner of policy choices normally committed to legislative discretion. . . . The question of how to regulate a medical condition such as gender dysphoria involves a host of policy judgments that legislatures, not courts, are best equipped to make. . . .  Beyond the treatment of gender dysphoria, transgender status implicates several other areas of legitimate regulatory policy—ranging from access to restrooms to eligibility for boys’ and girls’ sports teams. . . . 
. . . .
For purposes of the Fourteenth Amendment, the relevant question is whether the group has been subject to a longstanding pattern of discrimination in the law. In other words, we ask whether the group has suffered a history of de jure discrimination. Existing suspect classes had such a history. Most obviously, “[t]he clear and central purpose of the Fourteenth Amendment was to eliminate all official state sources of invidious racial discrimination in the States.” . . .  And in protecting alienage, we underscored the many state laws that discriminated on that ground, typically by targeting individuals of a particular national origin. . . . 
 The distinction between de jure discrimination and private animus is consistent with the Fourteenth Amendment's text and purpose. Most fundamentally, the Fourteenth Amendment constrains state action, not private conduct.. And state actors are entitled to a presumption that their actions turn on constitutionally legitimate motivations rather than impermissible animus. . . . This focus on de jure discrimination is not only theoretically sound—it is also judicially manageable. Courts are ill suited to conduct an open-ended inquiry into whether the volume of private discrimination exceeds some indeterminate threshold. By contrast, they are well equipped to analyze whether there is a history of legislation that has discriminated against the group in question.
Focusing the inquiry on de jure state action would also clarify the test for political powerlessness, which is another factor we have used to determine whether a classification is suspect. Carolene Products, the source of the “discrete and insular minority” test, equates political powerlessness with laws burdening those who lacked a vote. . . . 
. . . . The Equal Protection Clause does not demand heightened judicial scrutiny of laws that classify based on transgender status. Rational-basis review applies, which means that courts must give legislatures flexibility to make policy in this area.

Justice ALITO, concurring in part and concurring in the judgment.

. . . . I do not join Part II–A–2 of the opinion of the Court, which concludes that SB1 does not classify on the basis of “transgender status.” There is a strong argument that SB1 does classify on that ground, but I find it unnecessary to decide that question. I would assume for the sake of argument that the law classifies based on transgender status, but I would nevertheless sustain the law because such a classification does not warrant heightened scrutiny. I also do not join Part II–A–3 of the Court's opinion because I do not believe that the reasoning employed in Bostock v. Clayton County (2020), is applicable when determining whether a law classifies based on sex for Equal Protection Clause purposes.
To begin, I agree with the Court that SB1 does not classify on the basis of “sex” within the meaning of our equal protection precedents. What those cases have always meant by “sex” is the status of having the genes of a male or female. . . .  In Frontiero v. Richardson (1973), which was handed down in the next Term after Reed, a plurality referred to “sex” as “an immutable characteristic determined solely by the accident of birth.”  Twenty-five years later, Justice Ginsburg's landmark opinion for the Court in United States v. Virginia (1996) (VMI), exhibited the same understanding. The opinion observed that the “[p]hysical differences between men and women ... are enduring” and that the “ ‘[i]nherent differences’ between men and women” are “cause for celebration.” 
. . . . 
For these reasons a party claiming that a law violates the Equal Protection Clause because it classifies on the basis of sex cannot prevail simply by showing that the law draws a distinction on the basis of “gender identity. Rather, such a plaintiff must show that the challenged law differentiates between the two biological sexes: male and female.
What, then, does it mean for a law to “classify” based on sex? The succinct answer is that a law classifies based on sex for equal protection purposes when it “[p]rescrib[es] one rule for [women], [and] another for [men].” . . . 
. . . 
In contrast to what our cases have demanded, we have “never suggested that mere reference to sex is sufficient to trigger heightened scrutiny.” . . . We have also explicitly rejected the proposition that a law classifies based on sex when it employs a non-sex classification that correlates with differential treatment of men and women. In Geduldig v. Aiello (1974), for example, we considered a California insurance program that “exclude[d] from coverage certain disabilities resulting from pregnancy.” Although we recognized that “only women can become pregnant,” we explained that “it does not follow that every legislative classification concerning pregnancy is a sex-based classification. . . 
. . . .
When these principles are applied to Tennessee's SB1, it is clear that the law is not a sex classification. As the Court notes, SB1 classifies based on the purpose for which a minor seeks the covered medical treatments. Specifically, it restricts those treatments if they are sought either for the purpose of “[e]nabling a minor to identify with, or live as, a purported identity inconsistent with the minor's sex” or for the purpose of “[t]reating purported discomfort or distress from a discordance between the minor's sex and asserted identity.”  This scheme certainly refers to sex and may be seen as indirectly related to sex, but it is clearly not the sort of discrimination between males and females that our cases have treated as sex discrimination. It does not lay down one rule for males and another for females. Instead, it classifies based on something quite different: a minor's reason for seeking particular treatment.
This classification scheme is also not a “mere pretex[t] designed to effect an invidious discrimination against the members of one sex or the other The law begins with a panoply of legislative findings that make clear that the legislature's purpose was to “protect the health and welfare of minors.” The legislature concluded that the prohibited medical procedures were “experimental in nature and not supported by high-quality, long-term medical studies,” and that often “a minor's discordance can be resolved by less invasive approaches that are likely to result in better outcomes.
. . . 
The Equal Protection Clause does not contain the same wording as Title VII, and our cases have never held that Bostock’s methodology applies in cases in which a law is challenged as an unconstitutional sex classification. . . . 
. . . 
In my view, transgender status does not qualify under our precedents as a suspect or “quasi-suspect” class. We have never set out a hard-and-fast test that can be used to identify such classes, but, as I explain in more detail below, our decisions have identified certain key factors that transgender individuals do not share with members of suspect and “quasi-suspect” classes. Transgender status is not “immutable,” and as a result, persons can and do move into and out of the class. Members of the class differ widely among themselves, and it is often difficult for others to determine whether a person is a member of the class. And transgender individuals have not been subjected to a history of discrimination that is comparable to past discrimination against the groups we have classified as suspect or “quasi-suspect.”
. . . .
. . . .
Given this history of pervasive discrimination and the fact that “the central purpose of the Fourteenth Amendment was to eliminate racial discrimination,” the Court concluded that racial classifications are “constitutionally suspect, and subject to the most rigid scrutiny.” .. . The Court has also suggested that religion is a suspect class. That determination follows from the First Amendment, which prohibits any impairment of the “free exercise” of “religion.” But because this right is expressly protected by that provision, questions of religious discrimination have generally been decided on First Amendment grounds.
With this history in mind, it is apparent that the circumstances that led to the identification of race and national origin as suspect classes were truly extraordinary. As the Court subsequently explained, the designation of a suspect class is reserved for those classes “saddled with such disabilities, or subjected to such a history of purposeful unequal treatment, or relegated to such a position of political powerlessness as to command extraordinary protection from the majoritarian political process.” . . . 
. . . 
. . . . [T]he application of “heightened scrutiny” to sex classifications can be explained in large part by the fact that sex discrimination shares many characteristics with racial discrimination: it was historically entrenched and pervasive; it was based on identifiable and immutable characteristics; and it included barriers to full participation in the political process.
Despite all this, however, the Court has not perfectly equated these two forms of discrimination. We have acknowledged that the “[p]hysical differences between men and women ... are enduring” and “remain cause for celebration.”  For this reason, sex is not a categorically “proscribed classification.” Ibid. “Principles of equal protection do not require” legislators to “ignore th[e] reality” that there are real differences between men and women that may sometimes justify legislation that classifies based on sex. 
. . . Overall, our decisions refusing to identify new suspect and “quasi-suspect” classes exhibit two salient features. First, the identification of a suspect or “quasi-suspect” class has been exceedingly rare. Such status has been denied to groups, like persons with disabilities and the aged, who were found by Congress to need special legislation to protect them from widespread discrimination. Accordingly, the Court's reluctance to apply a special level of scrutiny to a proposed class should not be taken as a denial of the fact that the class has suffered from harmful discrimination or a lack of political power.
Second, no single characteristic is independently sufficient to qualify a proposed class as suspect or “quasi-suspect”; instead, in the rare instances in which the Court has identified a suspect or “quasi-suspect” class, it has done so based on a strong showing of multiple relevant criteria: a history of widespread and conspicuous discrimination, de facto or de jure exclusion from equal participation in the political process, and an immutable characteristic that tends to serve as an obvious badge of membership in a clearly defined and readily identifiable group.
Although transgender persons have undoubtedly experienced discrimination, the plaintiffs and their many amici have not been able to show a history of widespread and conspicuous discrimination that is similar to that experienced by racial minorities or women. Instead, they provide little more than conclusory statements. . . . Furthermore, there is no evidence that transgender individuals, like racial minorities and women, have been excluded from participation in the political process. It is certainly true that the very small size of the transgender population means that the members of this group cannot wield much political clout simply by casting their votes. And despite the small size of the transgender population, the members of this group have had notable success in convincing many lawmakers to address their problems. The parties in this case also admit that transgender status is not an immutable characteristic. Instead, a person's gender identity may “shif[t],” and a person who is transgender now may not be transgender later. . . . Finally, the definition of transgender status that we have been given reveals that transgender people make up a “diverse” and “amorphous class.”  Individuals are regarded as transgender whenever “they have a gender identity that differs from the sex they were assigned at birth.” . . . 

Justice SOTOMAYOR, with whom Justice JACKSON joins, and with whom Justice KAGAN joins [in part] 

To give meaning to our Constitution's bedrock equal protection guarantee, this Court has long subjected to heightened judicial scrutiny any law that treats people differently based on sex.. If a State seeks to differentiate on that basis, it must show that the sex classification “serves important governmental objectives and that the discriminatory means employed are substantially related to the achievement of those objectives.” . . . 
Today, the Court considers a Tennessee law that categorically prohibits doctors from prescribing certain medications to adolescents if (and only if) they will help a patient “identify with, or live as, a purported identity inconsistent with the minor's sex.”  In addition to discriminating against transgender adolescents, who by definition “identify with” an identity “inconsistent” with their sex, that law conditions the availability of medications on a patient's sex. Male (but not female) adolescents can receive medicines that help them look like boys, and female (but not male) adolescents can receive medicines that help them look like girls.
. . . .
When provided in appropriate cases, gender-affirming medical care can meaningfully improve the health and wellbeing of transgender adolescents, reducing anxiety, depression, suicidal ideation, and (for some patients) the need for more invasive surgical treatments later in life. That is why the American Academy of Pediatrics, American Medical Association, American Psychiatric Association, American Psychological Association, and American Academy of Child Adolescent Psychiatry all agree that hormones and puberty blockers are “appropriate and medically necessary” to treat gender dysphoria when clinically indicated. Id., at 285a. 
. . . 
Tennessee's ban applies no matter what the minor's parents and doctors think, with no regard for the severity of the minor's mental health conditions or the extent to which treatment is medically necessary for an individual child. 
. . . 
SB1 plainly classifies on the basis of sex, so the Constitution demands intermediate scrutiny. Recall that SB1 prohibits the prescription of hormone therapy and puberty blockers only if done to “enable a minor to identify with, or live as, a purported identity inconsistent with the minor's sex” or to alleviate “discomfort or distress from a discordance between the minor's sex and asserted identity.”  Use of the same drugs to treat any other “ ‘disease’ ” is unaffected.  Physicians may continue, for example, to prescribe hormones and puberty blockers to treat any “physical or chemical abnormality present in a minor that is inconsistent with the normal development of a human being of the minor's sex.” . . . .Physicians in Tennessee can prescribe hormones and puberty blockers to help a male child, but not a female child, look more like a boy; and to help a female child, but not a male child, look more like a girl. Put in the statute's own terms, doctors can facilitate consistency between an adolescent's physical appearance and the “normal development” of her sex identified at birth, but they may not use the same medications to facilitate “inconsisten[cy]” with sex. All this, the State openly admits, in service of “encouraging minors to appreciate their sex.” 
. . . .Suppose Tennessee prohibited minors from attending “ ‘any services, rituals, or assemblies if done for the purpose of allowing the minor to identify with a purported identity inconsistent with the minor's religion.’ ” No one would seriously dispute that such a rule classifies on the basis of religion. . . .
. . . 
That SB1 conditions a patient's access to treatment even in part on her sex is enough to trigger intermediate scrutiny. This Court's equal protection precedents ask only whether a law “differentiates on the basis of gender.” . . . This Court's decision in Bostock v. Clayton County (2020), confirms the classification on SB1's face. As Bostock explained in the context of Title VII's prohibition on employment discrimination, “it is impossible to discriminate against a person for being homosexual or transgender without discriminating against that individual based on sex.”  In deciding that discrimination based on incongruence between sex and gender identity was discrimination “because of sex,” Bostock asked the very same question our equal protection precedents do: whether “changing the employee's sex would have yielded a different choice by the employer.”  The answer was clearly yes, for the simple reason that discrimination against transgender employees necessarily “penalizes a person identified as male at birth for traits or actions that it tolerates in an employee identified as female at birth.” . . .  Nor was it a defense to liability that the discrimination might apply equally to both sexes: “[A]n employer who fires a woman, Hannah, because she is insufficiently feminine and also fires a man, Bob, for being insufficiently masculine” in both cases “fires an individual in part because of sex.” . . . 
. . . 
The problem with the majority's argument is that the very “medical purpose” SB1 prohibits is defined by reference to the patient's sex. Key to whether a minor may receive puberty blockers or hormones is whether the treatment facilitates the “medical purpose” of helping the minor live or appear “inconsistent with” the minor's sex. That is why changing a patient's sex yields different outcomes under SB1. Again, take the adolescent distressed by newly developing facial hair. Was the patient identified female at birth? SB1 authorizes the prescription of medication. Male at birth? SB1 prohibits it.
. . . . That the majority finds a way to recast SB1 in sex-neutral terms is no evidence that SB1 is sex neutral in the way hypothetical prohibitions on DayQuil or assisted suicide would be. The majority emphasizes that, in Tennessee, “no minor may be administered puberty blockers or hormones to treat gender dysphoria,” while “minors of any sex may be administered puberty blockers or hormones for other purposes.”  But nearly every discriminatory law is susceptible to a similarly race- or sex-neutral characterization. A prohibition on interracial marriage, for example, allows no person to marry someone outside of her race, while allowing persons of any race to marry within their races. . . . 
. . . . 
. . . . SB1 allows physicians to prescribe hormones and puberty blockers to treat not just some defined category of cancers and rashes, but any “physical or chemical abnormality present in a minor that is inconsistent with the normal development of a human being of the minor's sex.”  If a minor has some physical “abnormality” (say, medically benign facial hair) typically perceived as “inconsistent” with her sex identified at birth (female), SB1 deems it a “congenital defect” that physicians can treat. Change the patient's sex from female to male, and the law now forbids providing the same drugs to rid the minor of the same facial hair. In other words, SB1 makes explicit that the very reason why a doctor can treat an adolescent female for “hirsutism (male-pattern hair growth),” but not gender dysphoria is that the former will promote consistency with sex, while the latter does the opposite. . . . 
. . . . 
. . . Laws that differentiate based on biological distinctions between men and women are precisely the sort that States might successfully defend under intermediate scrutiny. Biological differences between the sexes, however, are no reason to skirt such scrutiny altogether.
. . . . 
SB1 prohibits Tennessee physicians from offering hormones and puberty blockers to allow a minor to “identify with” a gender identity inconsistent with her sex.  Desiring to “identify with” a gender identity inconsistent with sex is, of course, exactly what it means to be transgender. The two are wholly coextensive. That is why it would defy common sense to suggest an employer's policy of firing all persons identifying with or living as an identity inconsistent with their sex does not discriminate on the basis of transgender status.
Left with nowhere else to turn, the Court hinges its conclusion to the contrary on the by-now infamous footnote 20 of Geduldig v. Aiello (1974), which declared that discrimination on the basis of pregnancy is not discrimination on the basis of sex. . . . Geduldig was “egregiously wrong” when it was decided, both “[b]ecause pregnancy discrimination is inevitably sex discrimination” and because discrimination against women is so “tightly interwoven with society's beliefs about pregnancy and motherhood.” . . .  
. . . . Geduldig’s faulty reasoning cannot save the majority's conclusion that SB1 is innocent of transgender discrimination. . . . [W]hile not all women are pregnant, [image: KeyCite Red Flag]ibid., all transgender people, by definition, “identify with, or live as, a purported identity inconsistent with [their] sex,”  So, unlike the classes of pregnant persons and women, the class of minors potentially affected by SB1 and transgender minors are one and the same.
That SB1 discriminates on the basis of transgender status is yet another reason it must be subject to heightened scrutiny. For one, this Court already decided in Bostock that “it is impossible to discriminate against a person for being ... transgender without discriminating against that individual based on sex,”  and sex discrimination is of course subject to heightened scrutiny. Nor should there be serious dispute that transgender persons bear the hallmarks of a quasi-suspect class. Transgender people have long been subject to discrimination in healthcare, employment, and housing, and to rampant harassment and physical violence. Individuals whose gender identity diverges from their sex identified at birth (whether labeled as “transgender” at the time or not), moreover, have been subject to a lengthy history of de jure discrimination in the form of cross-dressing bans, police brutality, and anti-sodomy laws. . . . In any event, those searching for more evidence of de jure discrimination against transgender individuals, see  need look no further than the present. The Federal Government, for example, has started expelling transgender servicemembers from the military and threatening to withdraw funding from schools and nonprofits that espouse support for transgender individuals.  Transgender persons, moreover, have a defining characteristic (incongruence between sex and gender identity) that plainly “ ‘bears no relation to [the individual's] ability to perform or contribute to society.’ ”  As a group, the class is no more “ ‘large, diverse, and amorphous,’ ”  than most races or ethnic groups, many of which similarly include individuals with “ ‘a huge variety’ ” of identities and experiences. . . . 
. . . . Looking carefully at a legislature's proffered reasons for acting, as our equal protection precedents demand, is neither needless “second-guess[ing]”  nor judicial encroachment on “areas of legitimate regulatory policy,”  After all, “ ‘closely scrutiniz[ing] legislative choices’ ” is exactly how courts distinguish “legitimate regulatory polic[ies]” from discriminatory ones.
. . . . 
Yet the task of ascertaining SB1's constitutionality is a familiar one. Tennessee has proffered an undoubtedly important interest in “protect[ing] the health and welfare of minors” by prohibiting medical procedures that carry “risks and harms.”  All, including the Solicitor General, agree that the State may strictly regulate access to cross-sex hormones and puberty blockers to achieve that purpose. It may well be, too, that “[d]eference to legislatures” is “particularly critical” in this context, where the provision of medical care to minors is at issue.  But that does not change the Court's obligation, as mandated by our precedents, to determine whether the challenged sex classification in SB1's categorical ban is tailored to protecting minors’ health and welfare, or instead rests on unlawful stereotypes about how boys and girls should look and act. Infusing that antecedent legal question with a host of evidence relevant only to the subsequent application of judicial scrutiny, as Justice THOMAS would have us do, simply puts the cart before the horse.
. . . . Tennessee has offered little evidence, for example, that it is more dangerous to receive puberty blockers to “identify with, or live as, a purported identity inconsistent with the minor's sex” than to treat other conditions like precocious puberty.  Why, then, does SB1 proscribe the regulated medications to treat gender dysphoria, while leaving them available for myriad other purposes? So too is it difficult to ignore that Tennessee professes concern with protecting the health of minors while categorically banning gender-affirming care for even those minors exhibiting the most severe mental-health conditions, including suicidality. . . . All the United States requested of this Court was confirmation that intermediate scrutiny applied. On remand, the courts could have taken due account of the “[r]ecent developments” that (according to the majority) “underscore the need for legislative flexibility in this area,” including a recent report from England's National Health Service on the use of puberty blockers and hormones to treat transgender minors.  Yet the majority inexplicably refuses to take even the modest step of requiring Tennessee to show its work before the lower courts.
. . . .

Justice KAGAN, dissenting.
For all the reasons Justice SOTOMAYOR gives, Tennessee's SB1 warrants heightened judicial scrutiny. . .  More concretely put, heightened scrutiny reveals whether a law is based on “overbroad generalizations,” stereotypes, or prejudices, or is instead based on legitimate state interests, such as the one here asserted in protecting minors’ health. . . . 
I take no view on how SB1 would fare under heightened scrutiny, and therefore do not join Part V. The record evidence here is extensive, complex, and disputed, and the Court of Appeals (because it applied only rational-basis review) never addressed the relevant issues. Still more, both the plaintiffs and the Government asked this Court not to itself apply heightened scrutiny, but only to remand that inquiry to the lower courts. So I would both start and stop at the question of what test SB1 must satisfy. As Justice SOTOMAYOR shows, it is heightened scrutiny. I respectfully dissent.
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United States v. Skrmetti, 605 U.S. ___ (2025)     Jonathan Skrmetti   was the Attorney General of Tennessee in 2025.  In 2023, Tennessee passed  SB1, which banned doctors from performing certain kinds of surgeries or using puberty blockers  or hormones to enable minors to “ identify with, or live as, a purported identity inconsistent with  the minor's sex,” or “[t]reat() purported discomfort or distress from a discordance between the  minor's sex and asserted identity,”     Several transgendered minors, parents, and a doctor broug ht  a lawsuit against Skrmetti ,  claiming that SB1 discriminated against them as transgendered  persons and on the basis of sex in violation of the equal protection clause of the Fourteenth  Amendment.  The United States intervened under a federal law that permits the justice  department to  participate in private lawsuits when “the case is of general public importance.”   The lower federal court enjoined enforcement of the ban on puberty blockers , but that decision  was reversed by the Court of Appeals for the Sixth Circuit.  The United States appealed to the  Supreme Court of the United States.     The Supreme Court of the United States sustained the federal appeals court by a 6 - 3  decision.  Chief Justice John Roberts’ majority opinion held that the Tennessee law did not  discriminate by sex because the law differentiated between different medical pr ocedures, and not  between men and women.  How does the Chief Justice justify this argument?  Why does the  dissent disagree?  Who has the better of the argument.  To what extent do the different opinions  understand  Skrmetti   as a sex discrimination case or a case of discrimination against  transgendered persons?  Does this difference make a difference?  Is this a case of sex  discrimination?  Should the court use heightened scrutiny for cases of discrimination against  transsexu als independent of sex discrimination?  The various opinions in  Skrmetti  debate the  proper interpretation and merits of two precedents,  Geduldig   v.   Aiello   (1974)   and  Bostock   v.   Clayton   County   (2020) .   How do the various opinions interpret and value these cases?  What is  the best application of these precedents to the constitutional issues concerning transgendered  persons?       Chief Justice   ROBERTS   delivered the opinion of the Court.     . . . .    The Fourteenth Amendment's command that no State shall “deny to any person within its  jurisdiction the equal protection of the laws,” “must coexist with the practical necessity that most  legislation classifies for one purpose or another, with resulting dis advantage to various groups or  persons,”     We have reconciled the principle of equal protection with the reality of legislative  classification by holding that, “if a law neither burdens a fundamental right nor targets a suspect  class, we will uphold the leg islative classification so long as it bears a rational relation to some  legitimate end.”     We generally afford such laws “wide latitude” under this rational basis review,  acknowledging that “the Constitution presumes that even improvident decisions will eve ntually  be rectified by the democratic processes.”     Certain legislative classifications, however, prompt heightened review. For example,  laws that classify on the basis of race, alienage, or national origin trigger strict scrutiny and will  pass constitutional muster “only if they are suitably tailored to se rve a compelling state  interest.”     We have similarly held that sex - based classifications warrant heightened scrutiny.  While our precedent does not make sex a “proscribed classification,”     we have explained that sex 

