Trump v. United States, 603 U.S. 593 (2024)

Donald Trump was indicted by a federal grand jury for engaging in a conspiracy to defraud the United States, a conspiracy to obstruct an official proceeding, obstructing an official proceeding, and a conspiracy against rights.  The indictment claimed that Trump and others made false claims of election fraud, organized fraudulent states of electors, attempted to have the Justice Department conduct a sham investigation into the 2020 election, attempted to persuade the Vice President to fraudulently alter election results, and repeated those false claims when inciting a mob to attach Congress on January 6, 2021.  Trump moved that all these charges be dismissed because all were official actions.  Presidents, he claims, have absolute immunity for all official actions.  The federal district court and Court of Appeals for the D.C. Circuit rejected Trump’s claim of immunity.  Trump appealed to the Supreme Court of the United States.
	The Supreme Court by a 6-3 vote reversed the lower federal courts.  Chief Justice Roberts’ majority opinion held that presidents enjoy absolute immunity for all official executive actions, but only a presumption of immunity for actions where presidential power is shared with Congress.  What is the source of presidential immunity from criminal prosecution?  How does the Chief Justice derive absolute immunity from that source?  Does the dissent dispute the source of presidential immunity or merely the claim that presidents enjoy absolute immunity.  How do the different opinions draw the line between official executive acts, official acts that do not enjoy absolute immunity, and unofficial acts which enjoy no immunity.  What do you believe is the source, if any, of presidential immunity and how far would you carry that immunity?  Consider the following example.  The president orders the assassination of a local attorney on the ground that the attorney is the mastermind of a terrorist organization.  There is no evidence of this claim, but a good deal of evidence that the local attorney’s child beat out the president’s child for a part in the school play.  Is this evidence admissible after Trump v. United States?
	Many critics claim that Trump abandoned the Roberts Court’s usual methods of constitutional interpretation to reach a favorable result.  Note, however, the Roberts Court has not always ruled for Donald Trump.  Is the Roberts Court guilty as charged?  Does politics or law or some combination of both best explain this decision?

Chief Justice Roberts delivered the opinion of the Court.

. . . . 
Article II of the Constitution provides that “[t]he executive Power shall be vested in a President of the United States of America.” The President's duties are of “unrivaled gravity and breadth.” . . . . No matter the context, the President's authority to act necessarily “stem[s] either from an act of Congress or from the Constitution itself.”  In the latter case, the President's authority is sometimes “conclusive and preclusive.”  When the President exercises such authority, he may act even when the measures he takes are “incompatible with the expressed or implied will of Congress.” And the courts have “no power to control [the President's] discretion” when he acts pursuant to the powers invested exclusively in him by the Constitution. 
. . . . 
The Constitution, for example, vests the “Power to Grant Reprieves and Pardons for Offences against the United States” in the President.  During and after the Civil War, President Lincoln offered a full pardon, with restoration of property rights, to anyone who had “engaged in the rebellion” but agreed to take an oath of allegiance to the Union.  But in 1870, Congress enacted a provision that prohibited using the President's pardon as evidence of restoration of property rights.  Chief Justice Chase held the provision unconstitutional because it “impair[ed] the effect of a pardon, and thus infring[ed] the constitutional power of the Executive.”  “To the executive alone is intrusted the power of pardon,” and the “legislature cannot change the effect of such a pardon any more than the executive can change a law.” The President's authority to pardon, in other words, is “conclusive and preclusive,” “disabling the Congress from acting upon the subject.” 
Some of the President's other constitutional powers also fit that description. “The President's power to remove—and thus supervise—those who wield executive power on his behalf,” for instance, “follows from the text of Article II.” . . . 
Congress cannot act on, and courts cannot examine, the President's actions on subjects within his “conclusive and preclusive” constitutional authority. It follows that an Act of Congress—either a specific one targeted at the President or a generally applicable one—may not criminalize the President's actions within his exclusive constitutional power. . . .  We thus conclude that the President is absolutely immune from criminal prosecution for conduct within his exclusive sphere of constitutional authority.
. . . . The reasons that justify the President's absolute immunity from criminal prosecution for acts within the scope of his exclusive authority therefore do not extend to conduct in areas where his authority is shared with Congress.
. . . . 
The President “occupies a unique position in the constitutional scheme,”  as “the only person who alone composes a branch of government.” The Framers “sought to encourage energetic, vigorous, decisive, and speedy execution of the laws by placing in the hands of a single, constitutionally indispensable, individual the ultimate authority that, in respect to the other branches, the Constitution divides among many.” . . . The Framers accordingly vested the President with “supervisory and policy responsibilities of utmost discretion and sensitivity.” . . .  There accordingly “exists the greatest public interest” in providing the President with “ ‘the maximum ability to deal fearlessly and impartially with’ the duties of his office.”  Appreciating the “unique risks to the effective functioning of government” that arise when the President's energies are diverted by proceedings that might render him “unduly cautious in the discharge of his official duties,” we have recognized Presidential immunities and privileges “rooted in the constitutional tradition of the separation of powers and supported by our history.” 
In Nixon v. Fitzgerald (1982), for instance, we recognized that as “a functionally mandated incident of [his] unique office,” a former President “is entitled to absolute immunity from damages liability predicated on his official acts.” . . .  In holding that Nixon was immune from that suit, “our dominant concern” was to avoid “diversion of the President's attention during the decisionmaking process caused by needless worry as to the possibility of damages actions stemming from any particular official decision.” . . . 
By contrast, when prosecutors have sought evidence from the President, we have consistently rejected Presidential claims of absolute immunity. For instance, during the treason trial of former Vice President Aaron Burr, Chief Justice Marshall rejected President Thomas Jefferson's claim that the President could not be subjected to a subpoena. Marshall reasoned that “the law does not discriminate between the president and a private citizen.” . . . 
. . . . 
Criminally prosecuting a President for official conduct undoubtedly poses a far greater threat of intrusion on the authority and functions of the Executive Branch than simply seeking evidence in his possession. The danger is akin to, indeed greater than, what led us to recognize absolute Presidential immunity from civil damages liability—that the President would be chilled from taking the “bold and unhesitating action” required of an independent Executive. . . . The hesitation to execute the duties of his office fearlessly and fairly that might result when a President is making decisions under “a pall of potential prosecution,”  raises “unique risks to the effective functioning of government.” . . . 
We must, however, “recognize[ ] the countervailing interests at stake.”  Federal criminal laws seek to redress “a wrong to the public” as a whole, not just “a wrong to the individual.”  There is therefore a compelling “public interest in fair and effective law enforcement.”  The President, charged with enforcing federal criminal laws, is not above them.
. . . . 
Taking into account these competing considerations, we conclude that the separation of powers principles explicated in our precedent necessitate at least a presumptive immunity from criminal prosecution for a President's acts within the outer perimeter of his official responsibility. Such an immunity is required to safeguard the independence and effective functioning of the Executive Branch, and to enable the President to carry out his constitutional duties without undue caution. . . .  At a minimum, the President must therefore be immune from prosecution for an official act unless the Government can show that applying a criminal prohibition to that act would pose no “dangers of intrusion on the authority and functions of the Executive Branch.” 
. . . .
As for a President's unofficial acts, there is no immunity. . . . Although Presidential immunity is required for official actions to ensure that the President's decisionmaking is not distorted by the threat of future litigation stemming from those Id., at 694, and n. 19. The “ ‘justifying purposes’ ” of the immunity we recognized in Fitzgerald, and the one we recognize today, are not that the President must be immune because he is the President; rather, they are to ensure that the President can undertake his constitutionally designated functions effectively, free from undue pressures or distortions. . . . 
Determining whether a former President is entitled to immunity from a particular prosecution requires applying the principles we have laid out to his conduct at issue. The first step is to distinguish his official from unofficial actions. In this case, however, no court has thus far considered how to draw that distinction, in general or with respect to the conduct alleged in particular.
. . .  . 
Distinguishing the President's official actions from his unofficial ones can be difficult. . . . . Determining whether an action is covered by immunity begins with assessing the President's authority to take that action.  But the breadth of the President's “discretionary responsibilities” under the Constitution and laws of the United States “in a broad variety of areas, many of them highly sensitive,” frequently makes it “difficult to determine which of [his] innumerable ‘functions’ encompassed a particular action.”  And some Presidential conduct—for example, speaking to and on behalf of the American people, certainly can qualify as official even when not obviously connected to a particular constitutional or statutory provision. . . . 
In dividing official from unofficial conduct, courts may not inquire into the President's motives. Such an inquiry would risk exposing even the most obvious instances of official conduct to judicial examination on the mere allegation of improper purpose, thereby intruding on the Article II interests that immunity seeks to protect. . . . 
. . . .
The Government does not dispute that the indictment's allegations regarding the Justice Department involve Trump’s “use of official power.” . . . [T]he Executive Branch has “exclusive authority and absolute discretion” to decide which crimes to investigate and prosecute, including with respect to allegations of election crime. . . .  The President may discuss potential investigations and prosecutions with his Attorney General and other Justice Department officials to carry out his constitutional duty to “take Care that the Laws be faithfully executed.” . . .
Investigative and prosecutorial decisionmaking is “the special province of the Executive Branch,” and the Constitution vests the entirety of the executive power in the President, Art. II, § 1. For that reason, Trump’s threatened removal of the Acting Attorney General likewise implicates “conclusive and preclusive” Presidential authority. As we have explained, the President's power to remove “executive officers of the United States whom he has appointed” may not be regulated by Congress or reviewed by the courts. . . . 
. . . . 
. . . . [O]ur constitutional system anticipates that the President and Vice President will remain in close contact regarding their official duties over the course of the President's term in office. . . . The Vice President may in practice also serve as one of the President's closest advisers. . . . The President and Vice President together “are the senior officials of the Executive Branch of government” and therefore “must formulate, explain, advocate, and defend policies” of the President's administration. 
Whenever the President and Vice President discuss their official responsibilities, they engage in official conduct. Presiding over the January 6 certification proceeding at which Members of Congress count the electoral votes is a constitutional and statutory duty of the Vice President.  The indictment's allegations that Trump attempted to pressure the Vice President to take particular acts in connection with his role at the certification proceeding thus involve official conduct, and Trumpis at least presumptively immune from prosecution for such conduct.
. . . . When the Vice President presides over the January 6 certification proceeding, he does so in his capacity as President of the Senate.  Despite the Vice President's expansive role of advising and assisting the President within the Executive Branch, the Vice President's Article I responsibility of “presiding over the Senate” is “not an ‘executive branch’ function.” . . . So the Government may argue that consideration of the President's communications with the Vice President concerning the certification proceeding does not pose “dangers of intrusion on the authority and functions of the Executive Branch.”  At the same time, however, the President may frequently rely on the Vice President in his capacity as President of the Senate to advance the President's agenda in Congress. . . . Applying a criminal prohibition to the President's conversations discussing such matters with the Vice President—even though they concern his role as President of the Senate—may well hinder the President's ability to perform his constitutional functions.
It is ultimately the Government's burden to rebut the presumption of immunity. We therefore remand to the District Court to assess in the first instance, with appropriate input from the parties, whether a prosecution involving Trump’s alleged attempts to influence the Vice President's oversight of the certification proceeding in his capacity as President of the Senate would pose any dangers of intrusion on the authority and functions of the Executive Branch.
. . . .
Unlike Trump’s alleged interactions with the Justice Department, this alleged conduct [respecting state officials and private parties] cannot be neatly categorized as falling within a particular Presidential function. The necessary analysis is instead fact specific, requiring assessment of numerous alleged interactions with a wide variety of state officials and private persons. . . . . We accordingly remand to the District Court to determine in the first instance—with the benefit of briefing we lack—whether Trump’s conduct in this area qualifies as official or unofficial.
Finally, the indictment contains various allegations regarding Trump’s conduct in connection with the events of January 6 itself. . . . . As the sole person charged by the Constitution with executing the laws of the United States, the President oversees—and thus will frequently speak publicly about—a vast array of activities that touch on nearly every aspect of American life. Indeed, a long-recognized aspect of Presidential power is using the office's “bully pulpit” to persuade Americans, including by speaking forcefully or critically, in ways that the President believes would advance the public interest. . . .  .For these reasons, most of a President's public communications are likely to fall comfortably within the outer perimeter of his official responsibilities.  There may, however, be contexts in which the President, notwithstanding the prominence of his position, speaks in an unofficial capacity—perhaps as a candidate for office or party leader. . . . .  We therefore remand to the District Court to determine in the first instance whether this alleged conduct is official or unofficial.
. . . . 
If official conduct for which the President is immune may be scrutinized to help secure his conviction, even on charges that purport to be based only on his unofficial conduct, the “intended effect” of immunity would be defeated.  . . . Allowing prosecutors to ask or suggest that the jury probe official acts for which the President is immune would thus raise a unique risk that the jurors’ deliberations will be prejudiced by their views of the President's policies and performance while in office. The prosaic tools on which the Government would have courts rely are an inadequate safeguard against the peculiar constitutional concerns implicated in the prosecution of a former President. . . . . 
. . . . 
The text of the [Impeachment] Clause provides little support for such an absolute immunity. It states that an impeachment judgment “shall not extend further than to removal from Office, and disqualification to hold and enjoy any Office of honor, Trust or Profit under the United States.” It then specifies that “the Party convicted shall nevertheless be liable and subject to Indictment, Trial, Judgment and Punishment, according to Law.” Ibid. (emphasis added). The Clause both limits the consequences of an impeachment judgment and clarifies that notwithstanding such judgment, subsequent prosecution may proceed. By its own terms, the Clause does not address whether and on what conduct a President may be prosecuted if he was never impeached and convicted.
Historical evidence likewise lends little support to Trump’s position. For example, Justice Story reasoned that without the Clause's clarification that “Indictment, Trial, Judgment and Punishment” may nevertheless follow Senate conviction, “it might be matter of extreme doubt, whether ... a second trial for the same offence could be had, either after an acquittal, or a conviction in the court of impeachments.” . . . 
The implication of Trump’s theory is that a President who evades impeachment for one reason or another during his term in office can never be held accountable for his criminal acts in the ordinary course of law. So if a President manages to conceal certain crimes throughout his Presidency, or if Congress is unable to muster the political will to impeach the President for his crimes, then they must forever remain impervious to prosecution.
. . . . 
The principal dissent's starting premise—that unlike Speech and Debate Clause immunity no constitutional text supports Presidential immunity is one that the Court rejected decades ago as “unpersuasive.” . . .  True, there is no “Presidential immunity clause” in the Constitution. But there is no “ ‘separation of powers clause’ ” either.  Yet that doctrine is undoubtedly carved into the Constitution's text by its three articles separating powers and vesting the Executive power solely in the President. . . . 
*23 The principal dissent then cites the Impeachment Judgment Clause, arguing that it “clearly contemplates that a former President may be subject to criminal prosecution.” Post, at 6. But that Clause does not indicate whether a former President may, consistent with the separation of powers, be prosecuted for his official conduct in particular. . . . 
. . . . 
Coming up short on reasoning, the dissents repeatedly level variations of the accusation that the Court has rendered the President “above the law.” . . . Like everyone else, the President is subject to prosecution in his unofficial capacity. But unlike anyone else, the President is a branch of government, and the Constitution vests in him sweeping powers and duties. Accounting for that reality—and ensuring that the President may exercise those powers forcefully, as the Framers anticipated he would—does not place him above the law; it preserves the basic structure of the Constitution from which that law derives.
The dissents’ positions in the end boil down to ignoring the Constitution's separation of powers and the Court's precedent and instead fear mongering on the basis of extreme hypotheticals about a future where the President “feels empowered to violate federal criminal law.”  The dissents overlook the more likely prospect of an Executive Branch that cannibalizes itself, with each successive President free to prosecute his predecessors, yet unable to boldly and fearlessly carry out his duties for fear that he may be next. . . . 
. . . . 
The President enjoys no immunity for his unofficial acts, and not everything the President does is official. The President is not above the law. But Congress may not criminalize the President's conduct in carrying out the responsibilities of the Executive Branch under the Constitution. And the system of separated powers designed by the Framers has always demanded an energetic, independent Executive. The President therefore may not be prosecuted for exercising his core constitutional powers, and he is entitled, at a minimum, to a presumptive immunity rom prosecution for all his official acts. That immunity applies equally to all occupants of the Oval Office, regardless of politics, policy, or party.

Justice Thomas, concurring.

Few things would threaten our constitutional order more than criminally prosecuting a former President for his official acts. Fortunately, the Constitution does not permit us to chart such a dangerous course. As the Court forcefully explains, the Framers “deemed an energetic executive essential to ... the security of liberty,” and our “system of separated powers” accordingly insulates the President from prosecution for his official acts.  To conclude otherwise would hamstring the vigorous Executive that our Constitution envisions. “While the separation of powers may prevent us from righting every wrong, it does so in order to ensure that we do not lose liberty.” 
I write separately to highlight another way in which this prosecution may violate our constitutional structure. In this case, the Attorney General purported to appoint a private citizen as Special Counsel to prosecute a former President on behalf of the United States. But, I am not sure that any office for the Special Counsel has been “established by Law,” as the Constitution requires.  By requiring that Congress create federal offices “by Law,” the Constitution imposes an important check against the President—he cannot create offices at his pleasure. If there is no law establishing the office that the Special Counsel occupies, then he cannot proceed with this prosecution. A private citizen cannot criminally prosecute anyone, let alone a former President.
. . .  .
Before the President or a Department Head can appoint any officer, however, the Constitution requires that the underlying office be “established by Law.” The Constitution itself creates some offices, most obviously that of the President and Vice President. Although the Constitution contemplates that there will be “other Officers of the United States, whose Appointments are not herein otherwise provided for,” it clearly requires that those offices “shall be established by Law.” And, “established by law” refers to an office that Congress creates “by statute.” 
The limitation on the President's power to create offices grew out of the Founders’ experience with the English monarchy. The King could wield significant power by both creating and filling offices as he saw fit. . . . The Founders broke from the monarchial model by giving the President the power to fill offices (with the Senate's approval), but not the power to create offices. They did so by “imposing the constitutional requirement that new officer positions be ‘established by Law’ rather than through a King-like custom of the head magistrate unilaterally creating new offices.” . . . .
. . . . 
It is difficult to see how the Special Counsel has an office “established by Law,” as required by the Constitution. When the Attorney General appointed the Special Counsel, he did not identify any statute that clearly creates such an office. . . . None of the statutes cited by the Attorney General appears to create an office for the Special Counsel, and especially not with the clarity typical of past statutes used for that purpose. 
. . . . 
Even if the Special Counsel has a valid office, questions remain as to whether the Attorney General filled that office in compliance with the Appointments Clause. For example, it must be determined whether the Special Counsel is a principal or inferior officer. If the former, his appointment is invalid because the Special Counsel was not nominated by the President and confirmed by the Senate, as principal officers must beEven if he is an inferior officer, the Attorney General could appoint him without Presidential nomination and senatorial confirmation only if “Congress ... by law vest[ed] the Appointment” in the Attorney General as a “Hea[d] of Department.”  So, the Special Counsel's appointment is invalid unless a statute created the Special Counsel's office and gave the Attorney General the power to fill it “by Law.”
. . . . 

Justice Barrett, concurring in part.

. . . . 
. . . . Like the Court, the dissenting Justices and the Special Counsel all accept that some prosecutions of a President's official conduct may be unconstitutional. . . . Properly conceived, the President's constitutional protection from prosecution is narrow. The Court leaves open the possibility that the Constitution forbids prosecuting the President for any official conduct, instructing the lower courts to address that question in the first instance.  I would have answered it now. Though I agree that a President cannot be held criminally liable for conduct within his “conclusive and preclusive” authority and closely related acts,  the Constitution does not vest every exercise of executive power in the President's sole discretion,  Congress has concurrent authority over many Government functions, and it may sometimes use that authority to regulate the President's official conduct, including by criminal statute. Article II poses no barrier to prosecution in such cases.
I would thus assess the validity of criminal charges predicated on most official acts—i.e., those falling outside of the President's core executive power—in two steps. The first question is whether the relevant criminal statute reaches the President's official conduct. . . . If the statute covers the alleged official conduct, the prosecution may proceed only if applying it in the circumstances poses no “ ‘dange[r] of intrusion on the authority and functions of the Executive Branch.’ . . . 
[T]he President is entitled to an interlocutory appeal of the trial court's ruling. See ante, at 36. A criminal defendant in federal court normally must wait until after trial to seek review of the trial court's refusal to dismiss charges.  But where trial itself threatens certain constitutional interests, we have treated the trial court's resolution of the issue as a “final decision” for purposes of appellate jurisdiction. 
The present circumstances fall squarely within our precedent authorizing interlocutory review. . . . . The prospect of a trial court erroneously allowing the prosecution to proceed poses a unique danger to the “independence of the Executive Branch.” . . . 
. . . . The Constitution does not require blinding juries to the circumstances surrounding conduct for which Presidents can be held liable. Consider a bribery prosecution—a charge not at issue here but one that provides a useful example. The federal bribery statute forbids any public official to seek or accept a thing of value “for or because of any official act.”  The Constitution, of course, does not authorize a President to seek or accept bribes, so the Government may prosecute him if he does so. Yet excluding from trial any mention of the official act connected to the bribe would hamstring the prosecution. To make sense of charges alleging a quid pro quo, the jury must be allowed to hear about both the quid and the quo, even if the quo, standing alone, could not be a basis for the President's criminal liability.

Justice Sotomayor, with whom Justice Kagan and Justice Jackson join, dissenting.

Today's decision to grant former Presidents criminal immunity reshapes the institution of the Presidency. It makes a mockery of the principle, foundational to our Constitution and system of Government, that no man is above the law. Relying on little more than its own misguided wisdom about the need for “bold and unhesitating action” by the President,  the Court gives former President Trump  all the immunity he asked for and more. Because our Constitution does not shield a former President from answering for criminal and treasonous acts, I dissent.
. . . . 
The majority makes three moves that, in effect, completely insulate Presidents from criminal liability. First, the majority creates absolute immunity for the President's exercise of “core constitutional powers.”  This holding is unnecessary on the facts of the indictment, and the majority's attempt to apply it to the facts expands the concept of core powers beyond any recognizable bounds. In any event, it is quickly eclipsed by the second move, which is to create expansive immunity for all “official act[s].”  Whether described as presumptive or absolute, under the majority's rule, a President's use of any official power for any purpose, even the most corrupt, is immune from prosecution. That is just as bad as it sounds, and it is baseless. Finally, the majority declares that evidence concerning acts for which the President is immune can play no role in any criminal prosecution against him. That holding, which will prevent the Government from using a President's official acts to prove knowledge or intent in prosecuting private offenses, is nonsensical.
. . . . 
The Constitution's text contains no provision for immunity from criminal prosecution for former Presidents. . . . The omission in the text of the Constitution is worth noting, however, for at least three reasons.
First, the Framers clearly knew how to provide for immunity from prosecution. They did provide a narrow immunity for legislators in the Speech or Debate Clause. . . . They did not extend the same or similar immunity to Presidents.
Second, “some state constitutions at the time of the Framing specifically provided ‘express criminal immunities’ to sitting governors.” The Framers chose not to include similar language in the Constitution to immunize the President. 
Third, insofar as the Constitution does speak to this question, it actually contemplates some form of criminal liability for former Presidents. . . . [The Impeachment] Clause clearly contemplates that a former President may be subject to criminal prosecution for the same conduct that resulted (or could have resulted) in an impeachment judgment—including conduct such as “Bribery,”  which implicates official acts almost by definition.1
. . . . 
The historical evidence that exists on Presidential immunity from criminal prosecution cuts decisively against it. For instance, Alexander Hamilton wrote that former Presidents would be “liable to prosecution and punishment in the ordinary course of law.” . . .  Other commentators around the time of the Founding observed that federal officials had no immunity from prosecution, drawing no exception for the President. James Wilson recognized that federal officers who use their official powers to commit crimes “may be tried by their country; and if their criminality is established, the law will punish.” . . . 
. . . . 
Our country's history also points to an established understanding, shared by both Presidents and the Justice Department, that former Presidents are answerable to the criminal law for their official acts. . . . After the Watergate tapes revealed President Nixon's misuse of official power to obstruct the Federal Bureau of Investigation's investigation of the Watergate burglary, President Ford pardoned Nixon. Both Ford's pardon and Nixon's acceptance of the pardon necessarily “rested on the understanding that the former President faced potential criminal liability.”  . . . Indeed, Trump’s own lawyers during his second impeachment trial assured Senators that declining to impeach Trump for his conduct related to January 6 would not leave him “in any way above the law.” 
. . . . 
. . . . It is hard to imagine a criminal prosecution for a President's official acts that would pose no dangers of intrusion on Presidential authority in the majority's eyes. Nor should that be the standard. Surely some intrusions on the Executive may be “justified by an overriding need to promote objectives within the constitutional authority of Congress.”  Other intrusions may be justified by the “primary constitutional duty of the Judicial Branch to do justice in criminal prosecutions.” 
. . . . [T]he majority's dividing line between “official” and “unofficial” conduct narrows the conduct considered “unofficial” almost to a nullity. It says that whenever the President acts in a way that is “ ‘not manifestly or palpably beyond [his] authority,’ ” he is taking official action.  It then goes a step further: “In dividing official from unofficial conduct, courts may not inquire into the President's motives.”  It is one thing to say that motive is irrelevant to questions regarding the scope of civil liability, but it is quite another to make it irrelevant to questions regarding criminal liability. Under that rule, any use of official power for any purpose, even the most corrupt purpose indicated by objective evidence of the most corrupt motives and intent, remains official and immune. Under the majority's test, if it can be called a test, the category of Presidential action that can be deemed “unofficial” is destined to be vanishingly small.
. . . . 
In the context of a federal criminal prosecution of a former President, however, the danger to the functioning of the Executive Branch is much reduced. Further, as every member of the Fitzgerald Court acknowledged, the public interest in a criminal prosecution is far weightier. Applying the Fitzgerald balancing here should yield the opposite result.
 
 Instead, the majority elides any difference between civil and criminal immunity granting Trump the sameimmunity from criminal prosecution that Nixon enjoyed from an unlawful termination suit. That is plainly wrong.
. . . . First, in terms of probability, the threat of criminal liability is much smaller. Second, federal criminal prosecutions require “robust procedural safeguards” not found in civil suits.  The criminal justice system has layers of protections that “filter out insubstantial legal claims,” whereas civil litigation lacks “analogous checks.” . . .  Third, because of longstanding interpretations by the Executive Branch, every sitting President has so far believed himself under the threat of criminal liability after his term in office and nevertheless boldly fulfilled the duties of his office. The majority insists that the threat of criminal sanctions is “more likely to distort Presidential decisionmaking than the potential payment of civil damages.”  If that is right, then that distortion has been shaping Presidential decisionmaking since the earliest days of the Republic. . . . Some amount of caution is necessary, after all. It is a far greater danger if the President feels empowered to violate federal criminal law, buoyed by the knowledge of future immunity. I am deeply troubled by the idea, inherent in the majority's opinion, that our Nation loses something valuable when the President is forced to operate within the confines of federal criminal law.
So what exactly is the majority worried about deterring when it expresses great concern for the “deterrent” effect that “the threat of trial, judgment, and imprisonment” would pose? . . . . [T]he majority's main concern could be that Presidents will be deterred from taking necessary and lawful action by the fear that their successors might pin them with a baseless criminal prosecution—a prosecution that would almost certainly be doomed to fail, if it even made it out of the starting gate. . . . .
At the same time, the public interest in a federal criminal prosecution of a former President is vastly greater than the public interest in a private individual's civil suit. . . . 
The public's interest in prosecution is transparent: a federal prosecutor herself acts on behalf of the United States. . . .  The public interest in criminal prosecution is particularly strong with regard to officials who are granted some degree of civil immunity because of their duties. . . . The public interest in the federal criminal prosecution of a former President alleged to have used the powers of his office to commit crimes may be greater still.  When Presidents use the powers of their office for personal gain or as part of a criminal scheme, every person in the country has an interest in that criminal prosecution. The majority overlooks that paramount interest entirely.
. . . . 
The majority seems to think that allowing former Presidents to escape accountability for breaking the law while disabling the current Executive from prosecuting such violations somehow respects the independence of the Executive. It does not. Rather, it diminishes that independence, exalting occupants of the office over the office itself. There is a twisted irony in saying, as the majority does, that the person charged with “tak[ing] Care that the Laws be faithfully executed” can break them with impunity.
. . . . 
The idea of a narrow core immunity might have some intuitive appeal, in a case that actually presented the issue. . . . . In this case, however, the question whether a former President enjoys a narrow immunity for the “exercise of his core constitutional powers,”  has never been at issue, and for good reason: Trump was not criminally indicted for taking actions that the Constitution places in the unassailable core of Executive power. . . . Instead, Trump was charged with a conspiracy to commit fraud to subvert the Presidential election. It is true that the detailed indictment in this case alleges that Trump threatened to remove an Acting Attorney General who would not carry out his scheme. . . . If that were the majority's concern, it could simply have said that the Government cannot charge a President's threatened use of the removal power as an overt act in the conspiracy. It says much more.
The core immunity that the majority creates will insulate a considerably larger sphere of conduct than the narrow core of “conclusive and preclusive” powers that the Court previously has recognized. The first indication comes when the majority includes the President's broad duty to “ ‘take Care that the Laws be faithfully executed’ ” among the core functions for which a former President supposedly enjoys absolute immunity. That expansive view of core power will effectively insulate all sorts of noncore conduct from criminal prosecution. . . .
. . . .
. . . . If the former President cannot be held criminally liable for his official acts, those acts should still be admissible to prove knowledge or intent in criminal prosecutions of unofficial acts. For instance, the majority struggles with classifying whether a President's speech is in his capacity as President (official act) or as a candidate (unofficial act). Imagine a President states in an official speech that he intends to stop a political rival from passing legislation that he opposes, no matter what it takes to do so (official act). He then hires a private hitman to murder that political rival (unofficial act). Under the majority's rule, the murder indictment could include no allegation of the President's public admission of premeditated intent to support the mens rea of murder. That is a strange result, to say the least. 
The majority's extraordinary rule has no basis in law. Consider the First Amendment context. Although the First Amendment prohibits criminalizing most speech, it “does not prohibit the evidentiary use of speech,” including its use “to prove motive or intent.” . . . . 
. . . . 
First, the majority declares all of the conduct involving the Justice Department and the Vice President to be official conduct, yet it refuses to designate any course of conduct alleged in the indictment as private. . . . Second, the majority designates certain conduct immune while refusing to recognize anything as prosecutable. It shields large swaths of conduct involving the Justice Department with immunity, but it does not give an inch in the other direction. The majority admits that the Vice President's responsibility “ ‘presiding over the Senate’ ” is “ ‘not an “executive branch” function,’ ” and it further admits that the President “plays no direct constitutional or statutory role” in the counting of electoral votes.  Yet the majority refuses to conclude that Trump lacks immunity for his alleged attempts to “enlist the Vice President to use his ceremonial role at the January 6 certification proceeding to fraudulently alter the election results.” . . . . 
. . . . The Court effectively creates a law-free zone around the President, upsetting the status quo that has existed since the Founding. . . . The President of the United States is the most powerful person in the country, and possibly the world. When he uses his official powers in any way, under the majority's reasoning, he now will be insulated from criminal prosecution. Orders the Navy's Seal Team 6 to assassinate a political rival? Immune. Organizes a military coup to hold onto power? Immune. Takes a bribe in exchange for a pardon? Immune.
. . . . 
Never in the history of our Republic has a President had reason to believe that he would be immune from criminal prosecution if he used the trappings of his office to violate the criminal law. Moving forward, however, all former Presidents will be cloaked in such immunity. If the occupant of that office misuses official power for personal gain, the criminal law that the rest of us must abide will not provide a backstop.
With fear for our democracy, I dissent.

Justice Jackson, dissenting.

. . . . 
It is indisputable that immunity from liability for wrongdoing is the exception rather than the rule in the American criminal justice system. That is entirely unsurprising, for the very idea of immunity stands in tension with foundational principles of our system of Government. It is a core tenet of our democracy that the People are the sovereign, and the Rule of Law is our first and final security. . . . .  A corollary to that principle sets the terms for this case: “No man in this country is so high that he is above the law. No officer of the law may set that law at defiance with impunity. All the officers of the government, from the highest to the lowest, are creatures of the law, and are bound to obey it.” . . . . 
. . . . 
. . . . [It is]next to impossible to know ex ante when and under what circumstances a President will be subject to accountability for his criminal acts. For every allegation, courts must run this gauntlet first—no matter how well documented or heinous the criminal act might be.
Thus, even a hypothetical President who admits to having ordered the assassinations of his political rivals or critics, or one who indisputably instigates an unsuccessful coup has a fair shot at getting immunity under the majority's new Presidential accountability model. That is because whether a President's conduct will subject him to criminal liability turns on the court's evaluation of a variety of factors related to the character of that particular act—specifically, those characteristics that imbue an act with the status of “official” or “unofficial” conduct (minus motive). . . . 
. . . . In the majority's view, while all other citizens of the United States must do their jobs and live their lives within the confines of criminal prohibitions, the President cannot be made to do so; he must sometimes be exempt from the law's dictates depending on the character of his conduct. Indeed, the majority holds that the President, unlike anyone else in our country, is comparatively free to engage in criminal acts in furtherance of his official duties.
. . . . 
. . . [U]nder the majority's new Presidential accountability paradigm, what a prosecutor or jury does may not even matter, since the courts take center stage once charges are brought against a former President, marshaling their resources to conduct a complex and amorphous threshold immunity evaluation. Whether a former President will be entirely exempted from the dictates of the law (such that the roles of other participants in the criminal justice process become irrelevant) requires a judicial assessment, in the first instance, of his criminal conduct and the circumstances under which he acted.
Finally, and most importantly, recall that . . . an indicted former President can raise an affirmative defense just like any other criminal defendant. . . . In other words, while the President might indeed be privileged to commit a crime in the course of his official duties, any such privilege exists only when the People (acting either through their elected representatives or as members of a jury) determine that the former President's conduct was in fact justified, notwithstanding the general criminal prohibition.Under the majority's immunity regime, by contrast, the President can commit crimes in the course of his job even under circumstances in which no one thinks he has any excuse; the law simply does not apply to him. . . . 
. . . .
. . . . [T]the Court has unilaterally altered the balance of power between the three coordinate branches of our Government as it relates to the Rule of Law, aggrandizing power in the Judiciary and the Executive, to the detriment of Congress. . . . [T]he majority's new Presidential accountability model undermines the constraints of the law as a deterrent for future Presidents who might otherwise abuse their power, to the detriment of us all.
. . . . With its adoption of a paradigm that sometimes exempts the President from the dictates of the law (when the Court says so), this Court has effectively snatched from the Legislature the authority to bind the President (or not) to Congress's mandates, and it has also thereby substantially augmented the power of both the Office of the Presidency and itself. . . . After today's ruling, the President must still “take Care that the Laws be faithfully executed,” yet, when acting in his official capacity, he has no obligation to follow those same laws himself.
But whatever additional power the majority's new Presidential accountability model gives to the Presidency, it gives doubly to the Court itself, for the majority provides no meaningful guidance about how to apply this new paradigm or how to categorize a President's conduct. . . . .
. . . . 
Ironically, then, while purportedly seeking to transcend politics, see ante, at 41–42, the Court today displaces the independent judgments of the political branches about the circumstances under which the criminal law should apply. Effectively, the Court elbows out of the way both Congress and prosecutorial authorities within the Executive Branch, making itself the indispensable player in all future attempts to hold former Presidents accountable to generally applicable criminal laws. . . . [T]he Court today transfers from the political branches to itself the power to decide when the President can be held accountable. What is left in its wake is a greatly weakened Congress, which must stand idly by as the President disregards its criminal prohibitions and uses the powers of his office to push the envelope, while choosing to follow (or not) existing laws, as he sees fit. We also now have a greatly empowered Court, which can opt to allow Congress's policy judgments criminalizing conduct to stand (or not) with respect to a former President, as a matter of its own prerogative.
. . . . 
. . . . As far as I can tell, the majority is mostly concerned that, without immunity Presidents might “be chilled from taking the ‘bold and unhesitating action’ required of an independent Executive.” . . .  But that concern ignores (or rejects) the foundational principles upon which the traditional individual accountability paradigm is based. Worse still, promoting more vigor from Presidents in exercising their official duties—and, presumably, less deliberation—invites breathtaking risks in terms of harm to the American people that, in my view, far outweigh the benefits.  This is not to say that the majority is wrong when it perceives that it can be cumbersome for a President to have to follow the law while carrying out his duty to enforce it. . . . . But any American who has studied history knows that “our government was designed to have such restrictions.” . . . . 
. . . . Presidents alone are now free to commit crimes when they are on the job, while all other Americans must follow the law in all aspects of their lives, whether personal or professional. The official-versus-unofficial act distinction also seems both arbitrary and irrational, for it suggests that the unofficial criminal acts of a President are the only ones worthy of prosecution. Quite to the contrary, it is when the President commits crimes using his unparalleled official powers that the risks of abuse and autocracy will be most dire. . . . 
. . . . 
To the extent that the majority's new accountability paradigm allows Presidents to evade punishment for their criminal acts while in office, the seeds of absolute power for Presidents have been planted. And, without a doubt, absolute power corrupts absolutely. . . .  Stated simply: The Court has now declared for the first time in history that the most powerful official in the United States can (under circumstances yet to be fully determined) become a law unto himself. As we enter this uncharted territory, the People, in their wisdom, will need to remain ever attentive, consistently fulfilling their established role in our constitutional democracy, and thus collectively serving as the ultimate safeguard against any chaos spawned by this Court's decision. . . . 
. . . . 
