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Cohen v. California, 403 U.S. 15 (1971)

Paul Cohen on April 26, 1968, walked into a Los Angeles County courthouse wearing a jacket on which
were emblazed the words “Fuck the Draft.” He was immediately arrested and charged with violating a provision of
the California Code which prohibited “maliciously and willfully disturb(ing) the peace or quiet of any neighborhood
or person ... by . . . offensive conduct.” The trial court rejected Cohen’s claim that this conduct was protected by the
First Amendment. He was convicted and sentenced to thirty days in prison. A California appellate court affirmed
the trial court’s decision and the Supreme Court of California refused to consider any further appeal. Cohen
appealed that ruling to the Supreme Court of the United States.

The Supreme Court by a 6-3 vote reversed the-conviction..Justice Harlan’s majority opinion ruled that the
First Amendment did not permit California ito arrest and convict Cohen merely because his jacket might offend
others. To what extent does Harlan rule that, Cohen had a constitutional right to wear his jacket inside the
courtroom? To what extent does the decision turn-on the California law not being restricted to the courtroom? At
what point, if any, does Justice Harlan believe speech, becomes sufficiently offensive to proscribe? What, in your
opinion, is the constitutional tipping point?

JUSTICE HARLAN delivered the opinion of the €ourt.

The conviction quite clearly rests upon the asserted offensiveness of the words Cohen used to
convey his message to the publie:-The-only-“conduct” which-the-State sought to punish is the fact of
communication. Thus, we deal here with'a conviction resting:solely upon “speech,” . . . not upon any
separately identifiable conduct which.allegedly was-intended by Cohen to be perceived by others as
expressive of particular views but which, on its face, does not necessarily convey any message, and hence
arguably could be regulated without effectively-repressing Cohen’s-ability to express himself. Cf. United
States v. O’Brien. (1968) Further, the State certainly lacks power to punish Cohen for the underlying
content of the message the inscription conveyed. . . . Cohen could not, consistently with the First and
Fourteenth Amendments, be punished for asserting the evident position on the inutility or immorality of
the draft his jacket reflected. . . . Appellant’s conviction, then, rests squarely upon his exercise of the
“freedom of speech” protected from arbitrary governmental interference by the Constitution, and can be
justified, if at all, only as a valid regulation of the manner in which he exercised that freedom, not as a
permissible prohibition on the substantive message it conveys. This does not end the inquiry, of course,
for the First and Fourteenth Amendments have never been thought to give absolute protection to every
individual to speak whenever or wherever he pleases, or to use any form of address in any circumstances
that he chooses. In this vein, too, however, we think it important to note that several issues typically
associated with such problems are not presented here.

Cohen was tried under a statute applicable throughout the entire State. Any attempt to support
this conviction on the ground that the statute seeks to preserve an appropriately decorous atmosphere in
the courthouse where Cohen was arrested must fail in the absence of any language in the statute that
would have put appellant on notice that certain kinds of otherwise permissible speech or conduct would
nevertheless, under California law, not be tolerated in certain places. . . .



This is not, for example, an obscenity case. Whatever else may be necessary to give rise to the
States” broader power to prohibit obscene expression, such expression must be, in some significant way,
erotic. . . . It cannot plausibly be maintained that this vulgar allusion to the Selective Service System
would conjure up such psychic stimulation in anyone likely to be confronted with Cohen’s crudely
defaced jacket.

This Court has . . . held that the States are free to ban the simple use, without a demonstration of
additional justifying circumstances, of so-called “fighting words,” those personally abusive epithets
which, when addressed to the ordinary citizen, are, as a matter of common knowledge, inherently likely
to provoke violent reaction. . . . While the four-letter word displayed by Cohen in relation to the draft is
not uncommonly employed in a personally provocative fashion, in this instance it was clearly not
“directed to the person of the hearer.” . .. No individual actually or likely to be present could reasonably
have regarded the words on appellant’s jacket as a direct personal insult. Nor do we have here an
instance of the exercise of the State’s police power to prevent a speaker from intentionally provoking a
given group to hostile reaction. . . .

[T]he mere presumed presence of unwitting listeners or viewers does not serve automatically to
justify curtailing all speech capable of giving offense. . . . The ability of government, consonant with the
Constitution, to shut off discourse solely to protect others from hearing it is, in other words, dependent
upon a showing that substantial privacy interests are being invaded in an essentially intolerable manner.
Any broader view of this authority would effectively empower a majority to silence dissidents simply as
a matter of personal predilections.

.. . [Plersons confronted with Cohen’s jacket were in a quite different posture than, say, those
subjected to the raucous emissions of sound trucks blaring outside their residences. Those in the Los
Angeles courthouse could effectively avoid further'bombardment of their sensibilities simply by averting
their eyes. And, while it may be that one has:a more substantial claim to a recognizable privacy interest
when walking through a courthouse corridor than, for example, strolling through Central Park, surely it
is nothing like the interest in being free from'unwanted expression in the confines of one’s own home. . . .

... We have been shown no evidence that-substantial numbers of citizens are standing ready to
strike out physically at whoever may assault their sensibilities with execrations like that uttered by
Cohen. There may be some persons about with such lawless and violent proclivities, but that is an
insufficient base upon which to'erect, consistently with constitutional values, a governmental power to
force persons who wish to ventilate their dissident views intoiavoiding particular forms of expression.
The argument amounts to little more than the self-defeating proposition that, to avoid physical
censorship of one who has not sought to provoke such aresponse by @ hypothetical coterie of the violent
and lawless, the States may more appropriately effectuate that censorship themselves. . . .

. . . The constitutional right of free expression is powerful medicine in a society as diverse and
populous as ours. It is designed and intended to remove governmental restraints from the arena of public
discussion, putting the decision as to what views shall be voiced largely into the hands of each of us, in
the hope that use of such freedom will ultimately produce a more capable citizenry and more perfect
polity and in the belief that no other approach would comport with the premise of individual dignity and
choice upon which our political system rests. . . .

To many, the immediate consequence of this freedom may often appear to be only verbal tumult,
discord, and even offensive utterance. These are, however, within established limits, in truth necessary
side effects of the broader enduring values which the process of open debate permits us to achieve. That
the air may at times seem filled with verbal cacophony is, in this sense not a sign of weakness but of
strength. We cannot lose sight of the fact that, in what otherwise might seem a trifling and annoying
instance of individual distasteful abuse of a privilege, these fundamental societal values are truly
implicated. . . .

... How is one to distinguish this from any other offensive word? Surely the State has no right to
cleanse public debate to the point where it is grammatically palatable to the most squeamish among us.
Yet no readily ascertainable general principle exists for stopping short of that result were we to affirm the
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judgment below. For, while the particular four-letter word being litigated here is perhaps more
distasteful than most others of its genre, it is nevertheless often true that one man'’s vulgarity is another’s
lyric. Indeed, we think it is largely because governmental officials cannot make principled distinctions in
this area that the Constitution leaves matters of taste and style so largely to the individual.

... [M]uch linguistic expression serves a dual communicative function: it conveys not only ideas
capable of relatively precise, detached explication, but otherwise inexpressible emotions as well. In fact,
words are often chosen as much for their emotive as their cognitive force. We cannot sanction the view
that the Constitution, while solicitous of the cognitive content of individual speech, has little or no regard
for that emotive function which, practically speaking, may often be the more important element of the
overall message sought to be communicated. . . .

Finally, and in the same vein, we cannot indulge the facile assumption that one can forbid
particular words without also running a substantial risk of suppressing ideas in the process. . . .

It is, in sum, our judgment that, absent a more particularized and compelling reason for its
actions, the State may not, consistently with the First and Fourteenth Amendments, make the simple
public display here involved of this single four-letter expletive a criminal offense. . . .

JUSTICE BLACKMUN, with whom THE CHIEF JUSTICE and JUSTICE BLACK join.

1. Cohen’s absurd and immature antic, in my view, was mainly conduct, and little speech. . . .
[T]he case appears to me to be well within the sphere of Chaplinsky v. New Hampshire (1942), where Justice
Murphy, a known champion of First Amendment freedoms, wrote for a unanimous bench. As a
consequence, this Court’s agonizing over First Amendment values seems misplaced and unnecessary.

JUSTICE WHITE concurs in Paragraph 2 of JUSTICE BLACKMUN's dissenting opinion [which
raised questions about the proper construction of the California law].



