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Harold Hongju Koh, The Obama Administration and International Law (2010)!

Harold Hongju Koh was the chief legal advisor to the State Department during the first years of the Obama
administration. Before 2008, Koh, then dean of the Yale Law School, was a sharp critic of Bush administration
policies. When Obama came to office and appointed Koh to the State Department, many people expected that
detention centers would be closed, military tribunals abandoned, and enhanced methods of interrogation prohibited.
Within months, prominent liberals expressed disappointment with the course of policy and Koh's advice to the
president. “In perhaps the most remarkable surprise of his presidency,” Jack Goldsmith, an Assistant Attorney
General in the Bush Administration, wrote “Qbama-continued almost all of his predecessor’s counterterrorism
policies.”?

The following excerpt is from a speech that Koh gave before the American Society of International Law in
2010. Koh in that speech claims that Obama administration, policies: differed sharply from Bush Administration
policies. What differences did Koh perceive between the two administrations? Are those differences significant? Pay
particular attention to Koh's discussion of the Obama administration’s decision to continue the Bush administration
policy of targeting al-Qaeda leaders for assassination, including Anwar al-Aulaqi, an alleged terrorist who was also
a citizen of the United States. How did Koh justifij.targeted assassinations? Was his justification sound?3

We live in a time, when, as you know, the United States finds itself engaged in several armed
conflicts. As the President has noted, one conflict,-in Iraqy.is winding.down. He also reminded us that the
conflict in Afghanistan is a “conflict that America-did not seek,.one in which we are joined by forty-three
other countries . . . in an effort to.defend ourselves and all nations from further attacks.” In the conflict
occurring in Afghanistan and elsewhere, we continue to fight the perpetrators of 9/11: a non-state actor,
al-Qaeda (as well as the Taliban forces that harbored'al-Qaeda).

With this background, let me address a question on many of your minds: how has this
Administration determined to conduct these armed conflicts and to defend our national security,
consistent with its abiding commitment to international law? Let there be no doubt: the Obama
Administration is firmly committed to complying with all applicable law, including the laws of war, in
all aspects of these ongoing armed conflicts. As the President reaffirmed in his Nobel Prize Lecture,
“Where force is necessary, we have a moral and strategic interest in binding ourselves to certain rules of
conduct . . . [E]ven as we confront a vicious adversary that abides by no rules . . . the United States of
America must remain a standard bearer in the conduct of war. That is what makes us different from those
whom we fight. That is the source of our strength.” We in the Obama Administration have worked hard
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since we entered office to ensure that we conduct all aspects of these armed conflicts—in particular,
detention operations, targeting, and prosecution of terrorist suspects—in a manner consistent not just
with the applicable laws of war, but also with the Constitution and laws of the United States.

With respect to detention, as you know, the last Administration’s detention practices were widely
criticized around the world, and as a private citizen, I was among the vocal critics of those practices. This
Administration and I personally have spent much of the last year seeking to revise those practices to
ensure their full compliance with domestic and international law, first, by unequivocally guaranteeing
humane treatment for all individuals in U.S. custody as a result of armed conflict and second, by ensuring
that all detained individuals are being held pursuant to lawful authorities.

To ensure humane treatment, on his second full day in office, the President unequivocally
banned the use of torture as an instrument of U.S. policy, a commitment that he has repeatedly
reaffirmed in the months since. He directed that executive officials could no longer rely upon the Justice
Department OLC opinions that had permitted practices that I consider to be torture and cruel
treatment—many of which he later disclosed publicly—and he instructed that henceforth, all
interrogations of detainees must be conducted in accordance with Common Article 3 of the Geneva
Conventions and with the revised Army Field Manual. . . . The President ordered CIA “black sites” closed
and directed the Secretary of Defense to conduct an immediate review —with two follow-up visits by a
blue ribbon task force of former government officials—to ensure that the conditions of detention at
Guantanamo fully comply with Common Article3 of the Geneva Conventions. . . .

During the past year, we completed an exhaustive, rigorous, and collaborative interagency
review of the status of the roughly 240 individuals detained ‘at Guantanamo Bay when President Obama
took office. The President’s Executive Order placed responsibility for review of each Guantanamo
detainee with six entities — the Departments of Justice, State, Defense, and Homeland Security, the Office
of the Director of National Intelligence (ODNI), and the Joint Chiefs of Staff —to collect and consolidate
from across the government all information concerning the detainees and to ensure that diplomatic,
military, intelligence, homeland security, and law ‘enforcement viewpoints would all be fully considered
in the review process. This interagency task force,” on.which several State Department attorneys
participated, painstakingly considered each and every Guantanamo detainee’s case to assess whether the
detainee could be transferred or repatriated consistently with national security, the interests of justice,
and our policy not to transfer individuals to couintries where they. would likely face torture or
persecution. The six entities ultimately reached unanimous agreement on the proper disposition of all
detainees subject to review. . . .

Some have asked what legal basis ' we have for continuing to.detain those held on Guantanamo
and at Bagram. But as a matter of both international and domestic law, the legal framework is well-
established. As a matter of international law, our detention operations rest on three legal foundations.
First, we continue to fight a war of self-defense against an enemy that attacked us on September 11, 2001,
and before, and that continues to undertake armed attacks against the United States. Second, in
Afghanistan, we work as partners with a consenting host government. And third, the United Nations
Security Council has, through a series of successive resolutions, authorized the use of “all necessary
measures” by the NATO countries constituting the International Security Assistance Force (ISAF) to
fulfill their mandate in Afghanistan. As a nation at war, we must comply with the laws of war, but
detention of enemy belligerents to prevent them from returning to hostilities is a well-recognized feature
of the conduct of armed conflict, as the drafters of Common Article 3 and Additional Protocol II
recognized and as our own Supreme Court recognized in Hamdi v. Rumsfeld (2004).

The federal courts have confirmed our legal authority to detain in the Guantanamo habeas cases,
but the Administration is not asserting an unlimited detention authority. For example, with regard to
individuals detained at Guantanamo, we explained in a March 13, 2009 habeas filing before the DC
federal court—and repeatedly in habeas cases since —that we are resting our detention authority on a
domestic statute —the 2001 Authorization for Use of Military Force (AUMF)—as informed by the
principles of the laws of war. Our detention authority in Afghanistan comes from the same source.



In explaining this approach, let me note two important differences from the legal approach of the
last Administration. First, as a matter of domestic law, the Obama Administration has not based its claim
of authority to detain those at GITMO and Bagram on the President’s Article II authority as Commander-
in-Chief. Instead, we have relied on legislative authority expressly granted to the President by Congress
in the 2001 AUMEF.

Second, unlike the last administration, as a matter of international law, this Administration has
expressly acknowledged that international law informs the scope of our detention authority. Both in our
internal decisions about specific Guantanamo detainees, and before the courts in habeas cases, we have
interpreted the scope of detention authority authorized by Congress in the AUMEF as informed by the laws
of war. Those laws of war were designed primarily for traditional armed conflicts among states, not
conflicts against a diffuse, difficult-to-identify terrorist enemy, therefore construing what is “necessary
and appropriate” under the AUMEF requires some “translation,” or analogizing principles from the laws
of war governing traditional international conflicts.

Some commentators have criticized our decision to detain certain individuals based on their
membership in a non-state armed group. But as those of you who follow the Guantanamo habeas
litigation know, we have defended this position based on the AUMF, as informed by the text, structure,
and history of the Geneva Conventions and other sources of the laws of war. Moreover, while the various
judges who have considered these arguments have taken issue with certain points, they have accepted
the overall proposition that individuals who are part of an organized armed group like al-Qaeda can be
subject to law of war detention for the duration of the. current conflict. In sum, we have based our
authority to detain not on conclusory labels, like “enemy combatant,” but on whether the factual record
in the particular case meets the legal standard. This includes, but is not limited to, whether an individual
joined with or became part of al-Qaeda or Taliban forces or associated forces, which can be demonstrated
by relevant evidence of formal or functional membership, which may include an oath of loyalty, training
with al-Qaeda, or taking positions with enemy forces. . ..

In the same way, in all of our operations involving the use of force, including those in the armed
conflict with al-Qaeda, the Taliban and associated forces, .the Obama Administration is committed by
word and deed to conducting ourselves in accordance with all applicable law. With respect to the subject
of targeting, which has been much commented upon in the media and international legal circles, there are
obviously limits to what I can say:publicly. What I can say is thatuit is the considered view of this
Administration —and it has certainly been my experience during my.time as Legal Adviser — that U.S. targeting
practices, including lethal operations conducted with the use of unmanned aerial vehicles, comply with all applicable
law, including the laws of war.

As recent events have shown, al-Qaeda has not abandoned its intent to attack the United States,
and indeed continues to attack us. Thus, in this ongoing armed conflict, the United States has the
authority under international law, and the responsibility to its citizens, to use force, including lethal force,
to defend itself, including by targeting persons such as high-level al-Qaeda leaders who are planning
attacks. As you know, this is a conflict with an organized terrorist enemy that does not have conventional
forces, but that plans and executes its attacks against us and our allies while hiding among civilian
populations. That behavior simultaneously makes the application of international law more difficult and
more critical for the protection of innocent civilians. Of course, whether a particular individual will be
targeted in a particular location will depend upon considerations specific to each case, including those
related to the imminence of the threat, the sovereignty of the other states involved, and the willingness
and ability of those states to suppress the threat the target poses. In particular, this Administration has
carefully reviewed the rules governing targeting operations to ensure that these operations are conducted
consistently with law of war principles, including;:

o First, the principle of distinction, which requires that attacks be limited to military
objectives and that civilians or civilian objects shall not be the object of the attack; and



o Second, the principle of proportionality, which prohibits attacks that may be

expected to cause incidental loss of civilian life, injury to civilians, damage to civilian objects, or a

combination thereof, that would be excessive in relation to the concrete and direct military

advantage anticipated.
[

In US. operations against al-Qaeda and its associated forces—including lethal operations
conducted with the use of unmanned aerial vehicles—great care is taken to adhere to these principles in
both planning and execution, to ensure that only legitimate objectives are targeted and that collateral
damage is kept to a minimum.

Recently, a number of legal objections have been raised against U.S. targeting practices. While
today is obviously not the occasion for a detailed legal opinion responding to each of these objections, let
me briefly address four:

First, some have suggested that the very act of targeting a particular leader of an enemy force in an
armed conflict must violate the laws of war. But individuals who are part of such an armed group are
belligerents and, therefore, lawful targets under international law. During World War 1II, for example,
American aviators tracked and shot down the airplane carrying the architect of the Japanese attack on
Pearl Harbor, who was also the leader of enemy forces in the Battle of Midway. This was a lawful
operation then, and would be if conducted today. Indeed, targeting particular individuals serves to
narrow the focus when force is employed and to avoid broader harm to civilians and civilian objects.

Second, some have challenged the very use of advanced weapons systems, such as unmanned aerial
vehicles, for lethal operations. But the rules that govern targeting do not turn on the type of weapon
system used, and there is no prohibition. under the laws of war on the use of technologically advanced
weapons systems in armed conflict— such as-pilotless aircraft or so-called smart bombs— so long as they
are employed in conformity with applicable laws of war. Indeed, using such advanced technologies can
ensure both that the best intelligence is available for planning operations, and that civilian casualties are
minimized in carrying out such operations.

Third, some have argued that the use of lethal force against specific individuals fails to provide
adequate process and thus constitutes unlawful extrajudicial killing. But a state that is engaged in an armed
conflict or in legitimate self-defense is not required to provide targets with legal process before the state
may use lethal force. Our procedures and practices for identifying lawful targets are extremely robust,
and advanced technologies have helped to'make our targeting even more precise. In my experience, the
principles of distinction and proportionality, that the United States applies are not just recited at meetings.
They are implemented rigorously throughout the planning and execution of lethal operations to ensure
that such operations are conducted in’accordance with all'applicable law.

Fourth and finally, some have argued that our targeting practices violate domestic law, in
particular, the long-standing domestic ban on assassinations. But under domestic law, the use of lawful
weapons systems —consistent with the applicable laws of war —for precision targeting of specific high-
level belligerent leaders when acting in self-defense or during an armed conflict is not unlawful, and
hence does not constitute “assassination.”

Obviously, the choice between Article III courts and military commissions must be made on a
case-by-case basis, depending on the facts of each particular case. Many acts of terrorism committed in
the context of an armed conflict can constitute both war crimes and violations of our Federal criminal
law, and they can be prosecuted in either federal courts or military commissions. As the last
Administration found, those who have violated American criminal laws can be successfully tried in
federal courts, for example, Richard Reid, Zacarias Moussaoui, and a number of others.



