
1 
 

AMERICAN CONSTITUTIONALISM 
VOLUME II: RIGHTS AND LIBERTIES 

Howard Gillman • Mark A. Graber • Keith E. Whittington 
 

Supplementary Material 
 

Chapter 11: The Contemporary Era—Individual Rights/Religion/Establishment and Free Exercise (and 
Free Speech) 

 
 

Rosenberger v. Rector and Visitors of University of Virginia, 515 U.S. 819 (1995) 

Ronald Rosenberger was a student at the University of Virginia and the founder of Wide Awake 
Productions (WAP). WAP published Wide Awake, a newspaper that provided a Christian perspective on various 
campus and community issues. The University of Virginia authorized WAP to become a “Contracted Independent 
Organization” (CIO), a status that permitted WAP to apply to have some costs reimbursed by the Student Activity 
Funds (SAF). Although many student newspapers received printing costs from the SAF, WAP was denied funds on 
the ground that Wide Awake was a religious activity.1 Rosenberger sued the University of Virginia. He claimed 
that the decision to deny funding violated his free speech, free exercise, and equal protection rights. A federal district 
court agreed with Rosenberger. After that decision was reversed by the Court of Appeals for the Fourth Circuit, 
Rosenberger appealed to the Supreme Court of the United States. The Intercollegiate Studies Institute filed an 
amicus brief on behalf of Rosenberger. That brief asserted, 

Discrimination on our campuses against religious viewpoints is widespread. Representatives from 
several public colleges and universities contacted in the survey stated that their schools, like the 
University of Virginia, would not provide funding from their student activities funds to a student 
group that wished to publish a “Christian perspective” magazine because such conduct would 
constitute “religious activity.” 

The Supreme Court by a 5-4 vote declared that Wide Awake had a constitutional right to funding.  
Justice Kennedy’s opinion for the Court found that Virginia’s decision not to provide funding violated Rosenberg’s 
free speech rights, but that funding Wide Awake would not violate the Establishment Clause. Why did he think the 
state’s refusal to fund a newspaper with a religious perspective is viewpoint discrimination? Why did Justice Souter 
reject the claim of viewpoint discrimination? Justices Thomas and Souter dispute whether James Madison would 
have endorsed the University of Virginia’s policy. Reread the Memorial and Remonstrance. Did Madison’s views 
clearly favor one side or another to this dispute? 

 

JUSTICE KENNEDY delivered the opinion of the Court. 

. . . 
It is axiomatic that the government may not regulate speech based on its substantive content or 

the message it conveys. . . . In the realm of private speech or expression, government regulation may not 
favor one speaker over another. . . . These rules informed our determination that the government offends 
the First Amendment when it imposes financial burdens on certain speakers based on the content of their 
expression. . . . When the government targets not subject matter but particular views taken by speakers 
on a subject, the violation of the First Amendment is all the more blatant. . . . Viewpoint discrimination is 
thus an egregious form of content discrimination. The government must abstain from regulating speech 

                                                 
1 For reasons that are unclear, WAP was not designated a religious organization when Rosenberger applied for CIO 
status. 
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when the specific motivating ideology or the opinion or perspective of the speaker is the rationale for the 
restriction. . . . 

These principles provide the framework forbidding the State from exercising viewpoint 
discrimination, even when the limited public forum is one of its own creation. In a case involving a school 
district’s provision of school facilities for private uses, we declared that “[t]here is no question that the 
District, like the private owner of property, may legally preserve the property under its control for the 
use to which it is dedicated.” Lamb’s Chapel v. Center Moriches Union Free School Dist. (1993). The 
necessities of confining a forum to the limited and legitimate purposes for which it was created may 
justify the State in reserving it for certain groups or for the discussion of certain topics. . . . Once it has 
opened a limited forum, however, the State must respect the lawful boundaries it has itself set. The State 
may not exclude speech where its distinction is not “reasonable in light of the purpose served by the 
forum,” . . . nor may it discriminate against speech on the basis of its viewpoint. . . . Thus, in determining 
whether the State is acting to preserve the limits of the forum it has created so that the exclusion of a class 
of speech is legitimate, we have observed a distinction between, on the one hand, content discrimination, 
which may be permissible if it preserves the purposes of that limited forum, and, on the other hand, 
viewpoint discrimination, which is presumed impermissible when directed against speech otherwise 
within the forum’s limitations. . . . 

The [Student Activities Fund] is a forum more in a metaphysical than in a spatial or geographic 
sense, but the same principles are applicable. . . . The most recent and most apposite case is our decision 
in Lamb’s Chapel. There, a school district had opened school facilities for use after school hours by 
community groups for a wide variety of social, civic, and recreational purposes. The district, however, 
had enacted a formal policy against opening facilities to groups for religious purposes. Invoking its 
policy, the district rejected a request from a group desiring to show a film series addressing various child-
rearing questions from a “Christian perspective.” . . . Our conclusion was unanimous: “[I]t discriminates 
on the basis of viewpoint to permit school property to be used for the presentation of all views about 
family issues and child-rearing except those dealing with the subject matter from a religious standpoint.” 
. . . 

The University does acknowledge (as it must in light of our precedents) that “ideologically 
driven attempts to suppress a particular point of view are presumptively unconstitutional in funding, as 
in other contexts,” but insists that this case does not present that issue because the Guidelines draw lines 
based on content, not viewpoint. . . . As we have noted, discrimination against one set of views or ideas is 
but a subset or particular instance of the more general phenomenon of content discrimination. . . . It is, in 
a sense, something of an understatement to speak of religious thought and discussion as just a viewpoint, 
as distinct from a comprehensive body of thought. The nature of our origins and destiny and their 
dependence upon the existence of a divine being have been subjects of philosophic inquiry throughout 
human history. We conclude, nonetheless, that here, as in Lamb’s Chapel, viewpoint discrimination is the 
proper way to interpret the University’s objections to Wide Awake. By the very terms of the SAF 
prohibition, the University does not exclude religion as a subject matter but selects for disfavored 
treatment those student journalistic efforts with religious editorial viewpoints. Religion may be a vast 
area of inquiry, but it also provides, as it did here, a specific premise, a perspective, a standpoint from 
which a variety of subjects may be discussed and considered. The prohibited perspective, not the general 
subject matter, resulted in the refusal to make third-party payments, for the subjects discussed were 
otherwise within the approved category of publications. 

The dissent’s assertion that no viewpoint discrimination occurs because the Guidelines 
discriminate against an entire class of viewpoints reflects an insupportable assumption that all debate is 
bipolar and that anti-religious speech is the only response to religious speech. . . . If the topic of debate is, 
for example, racism, then exclusion of several views on that problem is just as offensive to the First 
Amendment as exclusion of only one. It is as objectionable to exclude both a theistic and an atheistic 
perspective on the debate as it is to exclude one, the other, or yet another political, economic, or social 
viewpoint. The dissent’s declaration that debate is not skewed so long as multiple voices are silenced is 
simply wrong; the debate is skewed in multiple ways. 

. . . 
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. . . When the University determines the content of the education it provides, it is the University 
speaking, and we have permitted the government to regulate the content of what is or is not expressed 
when it is the speaker or when it enlists private entities to convey its own message. In . . . Rust v. Sullivan 
(1991) we upheld the government’s prohibition on abortion-related advice applicable to recipients of 
federal funds for family planning counseling. There, the government did not create a program to 
encourage private speech but instead used private speakers to transmit specific information pertaining to 
its own program. We recognized that when the government appropriates public funds to promote a 
particular policy of its own it is entitled to say what it wishes. . . . 

. . . 
The distinction between the University’s own favored message and the private speech of students 

is evident in the case before us. . . . The University declares that the student groups eligible for SAF 
support are not the University’s agents, are not subject to its control, and are not its responsibility. 
Having offered to pay the third-party contractors on behalf of private speakers who convey their own 
messages, the University may not silence the expression of selected viewpoints. 

. . . 
Vital First Amendment speech principles are at stake here. The first danger to liberty lies in 

granting the State the power to examine publications to determine whether or not they are based on some 
ultimate idea and if so for the State to classify them. The second, and corollary, danger is to speech from 
the chilling of individual thought and expression. That danger is especially real in the University setting, 
where the State acts against a background and tradition of thought and experiment that is at the center of 
our intellectual and philosophic tradition. . . . The quality and creative power of student intellectual life to 
this day remains a vital measure of a school’s influence and attainment. For the University, by regulation, 
to cast disapproval on particular viewpoints of its students risks the suppression of free speech and 
creative inquiry in one of the vital centers for the nation’s intellectual life, its college and university 
campuses. 

. . . The prohibition on funding on behalf of publications that “primarily promot[e] or manifes[t] a 
particular belie[f] in or about a deity or an ultimate reality,” in its ordinary and commonsense meaning, 
has a vast potential reach. The term “promotes” as used here would comprehend any writing advocating 
a philosophic position that rests upon a belief in a deity or ultimate reality. . . . Were the prohibition 
applied with much vigor at all, it would bar funding of essays by hypothetical student contributors 
named Plato, Spinoza, and Descartes. And if the regulation covers, as the University says it does . . ., 
those student journalistic efforts which primarily manifest or promote a belief that there is no deity and 
no ultimate reality, then undergraduates named Karl Marx, Bertrand Russell, and Jean-Paul Sartre would 
likewise have some of their major essays excluded from student publications. . . . 

. . . 
The governmental program here is neutral toward religion. There is no suggestion that the 

University created it to advance religion or adopted some ingenious device with the purpose of aiding a 
religious cause. The object of the SAF is to open a forum for speech and to support various student 
enterprises, including the publication of newspapers, in recognition of the diversity and creativity of 
student life. The University’s SAF Guidelines have a separate classification for, and do not make third-
party payments on behalf of, “religious organizations,” which are those “whose purpose is to practice a 
devotion to an acknowledged ultimate reality or deity.” . . . The category of support here is for “student 
news, information, opinion, entertainment, or academic communications media groups,” of which Wide 
Awake was 1 of 15 in the 1990 school year. WAP did not seek a subsidy because of its Christian editorial 
viewpoint; it sought funding as a student journal, which it was. 

. . . 
Government neutrality is apparent in the State’s overall scheme in a further meaningful respect. 

The program respects the critical difference “between government speech endorsing religion, which the 
Establishment Clause forbids, and private speech endorsing religion, which the Free Speech and Free 
Exercise Clauses protect.” . . . In this case, “the government has not willfully fostered or encouraged” any 
mistaken impression that the student newspapers speak for the University. . . . 

. . . 
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It does not violate the Establishment Clause for a public university to grant access to its facilities 
on a religion-neutral basis to a wide spectrum of student groups, including groups which use meeting 
rooms for sectarian activities, accompanied by some devotional exercises. . . . [A]a public university may 
maintain its own computer facility and give student groups access to that facility, including the use of the 
printers, on a religion neutral, say first-come-first-served, basis. If a religious student organization 
obtained access on that religion-neutral basis and used a computer to compose or a printer or copy 
machine to print speech with a religious content or viewpoint, the State’s action in providing the group 
with access would no more violate the Establishment Clause than would giving those groups access to an 
assembly hall. . . . The University provides printing services to a broad spectrum of student newspapers 
qualified as CIOs by reason of their officers and membership. Any benefit to religion is incidental to the 
government’s provision of secular services for secular purposes on a religion-neutral basis. Printing is a 
routine, secular, and recurring attribute of student life. 

. . . 
Were the dissent’s view to become law, it would require the University, in order to avoid a 

constitutional violation, to scrutinize the content of student speech, lest the expression in question—
speech otherwise protected by the Constitution—contain too great a religious content. The dissent, in fact, 
anticipates such censorship as “crucial” in distinguishing between “works characterized by the 
evangelism of Wide Awake and writing that merely happens to express views that a given religion might 
approve.” . . . That eventuality raises the specter of governmental censorship, to ensure that all student 
writings and publications meet some baseline standard of secular orthodoxy. To impose that standard on 
student speech at a university is to imperil the very sources of free speech and expression. 

. . . 
 

JUSTICE O’CONNOR, concurring. 
 

. . . 
This case lies at the intersection of the principle of government neutrality and the prohibition on 

state funding of religious activities. It is clear that the University has established a generally applicable 
program to encourage the free exchange of ideas by its students, an expressive marketplace that includes 
some 15 student publications with predictably divergent viewpoints. It is equally clear that petitioners’ 
viewpoint is religious and that publication of Wide Awake is a religious activity, under both the 
University’s regulation and a fair reading of our precedents. Not to finance Wide Awake, according to 
petitioners, violates the principle of neutrality by sending a message of hostility toward religion. To 
finance Wide Awake, argues the University, violates the prohibition on direct state funding of religious 
activities. 

When two bedrock principles so conflict, understandably neither can provide the definitive 
answer. Reliance on categorical platitudes is unavailing. Resolution instead depends on the hard task of 
judging—sifting through the details and determining whether the challenged program offends the 
Establishment Clause. . . . 

. . . 

. . . [C]ertain considerations specific to the program at issue lead me to conclude that by 
providing the same assistance to Wide Awake that it does to other publications, the University would not 
be endorsing the magazine’s religious perspective. 

First, the student organizations, at the University’s insistence, remain strictly independent of the 
University. . . . 

Second, financial assistance is distributed in a manner that ensures its use only for permissible 
purposes. A student organization seeking assistance must submit disbursement requests; if approved, the 
funds are paid directly to the third-party vendor and do not pass through the organization’s coffers. This 
safeguard accompanying the University’s financial assistance, when provided to a publication with a 
religious viewpoint such as Wide Awake, ensures that the funds are used only to further the University’s 
purpose in maintaining a free and robust marketplace of ideas, from whatever perspective. . . . 
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Third, assistance is provided to the religious publication in a context that makes improbable any 
perception of government endorsement of the religious message. Wide Awake does not exist in a 
vacuum. It competes with 15 other magazines and newspapers for advertising and readership. The 
widely divergent viewpoints of these many purveyors of opinion, all supported on an equal basis by the 
University, significantly diminishes the danger that the message of any one publication is perceived as 
endorsed by the University. . . . 

. . . 

JUSTICE THOMAS, concurring. 

. . . I write separately to express my disagreement with the historical analysis put forward by the 
dissent. Although the dissent starts down the right path in consulting the original meaning of the 
Establishment Clause, its misleading application of history yields a principle that is inconsistent with our 
Nation’s long tradition of allowing religious adherents to participate on equal terms in neutral 
government programs. 

. . . 

. . . Contrary to the dissent’s suggestion, Madison’s objection to the assessment bill did not rest on 
the premise that religious entities may never participate on equal terms in neutral government programs. 
Nor did Madison embrace the argument that forms the linchpin of the dissent: that monetary subsidies 
are constitutionally different from other neutral benefits programs. Instead, Madison’s comments are 
more consistent with the neutrality principle that the dissent inexplicably discards. According to 
Madison, the Virginia assessment was flawed because it “violate[d] that equality which ought to be the 
basis of every law.” . . . . The assessment violated the “equality” principle not because it allowed religious 
groups to participate in a generally available government program, but because the bill singled out 
religious entities for special benefits. . . . 

. . . 

. . . Under any understanding of the Assessment Controversy, the history cited by the dissent 
cannot support the conclusion that the Establishment Clause “categorically condemn[s] state programs 
directly aiding religious activity” when that aid is part of a neutral program available to a wide array of 
beneficiaries. . . . Even if Madison believed that the principle of nonestablishment of religion precluded 
government financial support for religion per se (in the sense of government benefits specifically 
targeting religion), there is no indication that at the time of the framing he took the dissent’s extreme 
view that the government must discriminate against religious adherents by excluding them from more 
generally available financial subsidies. 

In fact, Madison’s own early legislative proposals cut against the dissent’s suggestion. In 1776, 
when Virginia’s Revolutionary Convention was drafting its Declaration of Rights, Madison prepared an 
amendment that would have disestablished the Anglican Church. This amendment (which went too far 
for the Convention and was not adopted) is not nearly as sweeping as the dissent’s version of 
disestablishment; Madison merely wanted the Convention to declare that “no man or class of men ought, 
on account of religion[,] to be invested with peculiar emoluments or privileges . . . .” . . . Likewise, 
Madison’s Remonstrance stressed that “just government” is “best supported by protecting every citizen 
in the enjoyment of his Religion with the same equal hand which protects his person and his property; by 
neither invading the equal rights of any Sect, nor suffering any Sect to invade those of another.” . . . 

. . . 
The historical evidence of government support for religious entities through property tax 

exemptions is also overwhelming. . . . [P]roperty tax exemptions for religious bodies “have been in place 
for over 200 years without disruption to the interests represented by the Establishment Clause.” . . . In my 
view, the dissent’s acceptance of this tradition puts to rest the notion that the Establishment Clause bars 
monetary aid to religious groups even when the aid is equally available to other groups. A tax exemption 
in many cases is economically and functionally indistinguishable from a direct monetary subsidy.  In one 
instance, the government relieves religious entities (along with others) of a generally applicable tax; in the 
other, it relieves religious entities (along with others) of some or all of the burden of that tax by returning 
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it in the form of a cash subsidy. Whether the benefit is provided at the front or back end of the taxation 
process, the financial aid to religious groups is undeniable. . . . 

Consistent application of the dissent’s “no-aid” principle would require that “‘a church could not 
be protected by the police and fire departments, or have its public sidewalk kept in repair.’” . . . The 
dissent admits that “evenhandedness may become important to ensuring that religious interests are not 
inhibited.” . . . Surely the dissent must concede, however, that the same result should obtain whether the 
government provides the populace with fire protection by reimbursing the costs of smoke detectors and 
overhead sprinkler systems or by establishing a public fire department. If churches may benefit on equal 
terms with other groups in the latter program—that is, if a public fire department may extinguish fires at 
churches—then they may also benefit on equal terms in the former program. 

 
JUSTICE SOUTER, with whom JUSTICE STEVENS, JUSTICE GINSBURG and JUSTICE BREYER join, 
dissenting. 
 

The Court today, for the first time, approves direct funding of core religious activities by an arm 
of the State. It does so, however, only after erroneous treatment of some familiar principles of law 
implementing the First Amendment’s Establishment and Speech Clauses, and by viewing the very funds 
in question as beyond the reach of the Establishment Clause’s funding restrictions as such. Because there 
is no warrant for distinguishing among public funding sources for purposes of applying the First 
Amendment’s prohibition of religious establishment, I would hold that the University’s refusal to 
support petitioners’ religious activities is compelled by the Establishment Clause. I would therefore 
affirm. 

. . . 
The Court’s difficulties will be all the more clear after a closer look at Wide Awake than the 

majority opinion affords. The character of the magazine is candidly disclosed on the opening page of the 
first issue, where the editor-in-chief announces Wide Awake’s mission in a letter to the readership signed, 
“Love in Christ”: it is “to challenge Christians to live, in word and deed, according to the faith they 
proclaim and to encourage students to consider what a personal relationship with Jesus Christ means.” . . 
. The masthead of every issue bears St. Paul’s exhortation, that “[t]he hour has come for you to awake 
from your slumber, because our salvation is nearer now than when we first believed. Romans 13:11.” 

. . . 

. . . This writing is no merely descriptive examination of religious doctrine or even of ideal 
Christian practice in confronting life’s social and personal problems. Nor is it merely the expression of 
editorial opinion that incidentally coincides with Christian ethics and reflects a Christian view of human 
obligation. It is straightforward exhortation to enter into a relationship with God as revealed in Jesus 
Christ, and to satisfy a series of moral obligations derived from the teachings of Jesus Christ. These are 
not the words of “student news, information, opinion, entertainment, or academic communicatio[n] . . .” 
(in the language of the University’s funding criterion. . . ), but the words of “challenge [to] Christians to 
live, in word and deed, according to the faith they proclaim and . . . to consider what a personal 
relationship with Jesus Christ means.” The subject is not the discourse of the scholar’s study or the 
seminar room, but of the evangelist’s mission station and the pulpit. It is nothing other than the 
preaching of the word, which (along with the sacraments) is what most branches of Christianity offer 
those called to the religious life. 

Using public funds for the direct subsidization of preaching the word is categorically forbidden 
under the Establishment Clause, and if the Clause was meant to accomplish nothing else, it was meant to 
bar this use of public money. Evidence on the subject antedates even the Bill of Rights itself, as may be 
seen in the writings of Madison, whose authority on questions about the meaning of the Establishment 
Clause is well settled. . . . Four years before the First Congress proposed the First Amendment, Madison 
gave his opinion on the legitimacy of using public funds for religious purposes, in the Memorial and 
Remonstrance Against Religious Assessments, which played the central role in ensuring the defeat of the 
Virginia tax assessment bill in 1786 and framed the debate upon which the Religion Clauses stand: 
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“Who does not see that . . . the same authority which can force a citizen to contribute three pence 
only of his property for the support of any one establishment, may force him to conform to any other 
establishment in all cases whatsoever?” . . . 

. . . 
The principle against direct funding with public money is patently violated by the contested use 

of today’s student activity fee. Like today’s taxes generally, the fee is Madison’s threepence. The 
University exercises the power of the State to compel a student to pay it, . . . and the use of any part of it 
for the direct support of religious activity thus strikes at what we have repeatedly held to be the heart of 
the prohibition on establishment. . . . 

. . . 
Even when the Court has upheld aid to an institution performing both secular and sectarian 

functions, it has always made a searching enquiry to ensure that the institution kept the secular activities 
separate from its sectarian ones, with any direct aid flowing only to the former and never the latter. . . . 

. . . 

. . . At the heart of the Establishment Clause stands the prohibition against direct public funding, 
but that prohibition does not answer the questions that occur at the margins of the Clause’s application. Is 
any government activity that provides any incidental benefit to religion likewise unconstitutional? Would 
it be wrong to put out fires in burning churches, wrong to pay the bus fares of students on the way to 
parochial schools, wrong to allow a grantee of special education funds to spend them at a religious 
college? These are the questions that call for drawing lines, and it is in drawing them that 
evenhandedness becomes important. However the Court may in the past have phrased its line-drawing 
test, the question whether such benefits are provided on an evenhanded basis has been relevant, for the 
question addresses one aspect of the issue whether a law is truly neutral with respect to religion (that is, 
whether the law either “advance[s] [or] inhibit[s] religion.” . . . In the doubtful cases (those not involving 
direct public funding), where there is initially room for argument about a law’s effect, evenhandedness 
serves to weed out those laws that impermissibly advance religion by channelling aid to it exclusively. 
Evenhandedness is therefore a prerequisite to further enquiry into the constitutionality of a doubtful law,  
but evenhandedness goes no further. It does not guarantee success under Establishment Clause scrutiny. 

. . . 
The Court’s claim of support from the[] forum-access cases is ruled out by the very scope of their 

holdings. While they do indeed allow a limited benefit to religious speakers, they rest on the recognition 
that all speakers are entitled to use the street corner (even though the State paves the roads and provides 
police protection to everyone on the street) and on the analogy between the public street corner and open 
classroom space. Thus, the Court found it significant that the classroom speakers would engage in 
traditional speech activities in these forums, too, even though the rooms (like street corners) require some 
incidental state spending to maintain them. The analogy breaks down entirely, however, if the cases are 
read more broadly than the Court wrote them, to cover more than forums for literal speaking. There is no 
traditional street corner printing provided by the government on equal terms to all comers, and the 
forum cases cannot be lifted to a higher plane of generalization without admitting that new economic 
benefits are being extended directly to religion in clear violation of the principle barring direct aid. The 
argument from economic equivalence thus breaks down on recognizing that the direct state aid it would 
support is not mitigated by the street corner analogy in the service of free speech. Absent that, the rule 
against direct aid stands as a bar to printing services as well as printers. 

. . . 
Although it was a taxation scheme that moved Madison to write in the first instance, the Court 

has never held that government resources obtained without taxation could be used for direct religious 
support. . . . 

Allowing non-tax funds to be spent on religion would, in fact, fly in the face of clear principle. 
Leaving entirely aside the question whether public non-tax revenues could ever be used to finance 
religion without violating the endorsement test, . . . any such use of them would ignore one the dual 
objectives of the Establishment Clause, which was meant not only to protect individuals and their 
republics from the destructive consequences of mixing government and religion, but to protect religion 
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from a corrupting dependence on support from the Government. . . . Since the corrupting effect of 
government support does not turn on whether the Government’s own money comes from taxation or gift 
or the sale of public lands, the Establishment Clause could hardly relax its vigilance simply because tax 
revenue was not implicated. Accordingly, in the absence of a forthright disavowal, one can only assume 
that the Court does not mean to eliminate one half of the Establishment Clause’s justification. 

. . . 
There is no viewpoint discrimination in the University’s application of its Guidelines to deny 

funding to Wide Awake. . . . 
If the Guidelines were written or applied so as to limit only such Christian advocacy and no other 

evangelical efforts that might compete with it, the discrimination would be based on viewpoint. But that 
is not what the regulation authorizes; it applies to Muslim and Jewish and Buddhist advocacy as well as 
to Christian. And since it limits funding to activities promoting or manifesting a particular belief not only 
“in” but “about” a deity or ultimate reality, it applies to agnostics and atheists as well as it does to deists 
and theists. . . As understood by their application to Wide Awake, they simply deny funding for 
hortatory speech that “primarily promotes or manifests” any view on the merits of religion; they deny 
funding for the entire subject matter of religious apologetics. 

. . . 
[T]he regulation is not so categorically broad as the Court protests. The Court reads the word 

“primarily” (“primarily promotes or manifests a particular belief(s) in or about a deity or an ultimate 
reality”) right out of the Guidelines, whereas it is obviously crucial in distinguishing between works 
characterized by the evangelism of Wide Awake and writing that merely happens to express views that a 
given religion might approve, or simply descriptive writing informing a reader about the position of a 
given religion. . . . Even if the Court were indeed correct about the funding restriction’s categorical 
breadth, the stringency of the restriction would most certainly not work any impermissible viewpoint 
discrimination under any prior understanding of that species of content discrimination. If a University 
wished to fund no speech beyond the subjects of pasta and cookie preparation, it surely would not be 
discriminating on the basis of someone’s viewpoint, at least absent some controversial claim that pasta 
and cookies did not exist. The upshot would be an instructional universe without higher education, but 
not a universe where one viewpoint was enriched above its competitors. 
. . . To put the point another way, the Court’s decision equating a categorical exclusion of both sides of the 
religious debate with viewpoint discrimination suggests the Court has concluded that primarily religious 
and antireligious speech, grouped together, always provides an opposing (and not merely a related) 
viewpoint to any speech about any secular topic. Thus, the Court’s reasoning requires a university that 
funds private publications about any primarily nonreligious topic also to fund publications primarily 
espousing adherence to or rejection of religion. But a university’s decision to fund a magazine about 
racism, and not to fund publications aimed at urging repentance before God does not skew the debate 
either about racism or the desirability of religious conversion. 
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