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Roth v. United States, 354 U.S. 476 (1957)

Samuel Roth and David Alberts sold erotic books and magazines. As part of their business, they frequently
mailed erotic advertisements for the literature they sold. Roth was indicted for violating a federal law that forbade
mailing any “obscene, lewd, lascivious, or filthy book, pamphlet, picture, paper, letter, writing, print, or other
publication of an indecent character.” Alberts was indicted for violating a California law that declared, “[e]very
person who wilfully and lewdly . . . writes, composes, stereotypes, prints, publishes, sells, distributes, keeps for sale,
or exhibits any obscene or indecent writing, paper, or book . . . is guilty of a misdemeanor.” Both were convicted at
trial. Roth was sentenced to five years in prison and-required to pay a $5,000 fine. Alberts was sentenced to two
months in prison, two years of probation, and required-to-pay a-.$500 fine. After Roth’s appeal to the Court of
Appeals for the Second Circuit and Alberts’s appeal to the Supreme Court of California were unsuccessful, both
appealed to the Supreme Court of the United States. Their appeal was supported by several civil liberties
organizations and the American Book Publishers Council. The amicus brief for the latter declared,

The assumption that the First Amendment does not protect against the publication of “obscene”
writings, proves upon analysis to be without foundation. Those who have made this assumption
apparently consider that the presentation.of sexual problems is in some sort of category by itself,
and that therefore any depiction of sex_conduct is removed from the constitutional protection of
freedom of the press. Such doctrine obviously would deny protection to discussion of a significant

part of life.

The Supreme Court sustained Roth's’ conviction by a 6-3 wote and Alberts’s conviction by a 7-2 vote.
Justice Brennan asserted that that. federal Qovernment and states could prohibit obscenity, defined in part as
material that is “utterly without redeeming social importance.” Consider two different interpretations of this
phrase. First, any material deemed obscene (by some other standard) is by definition “utterly without redeeming
social importance.” Second, any material that has any redeeming social importance is by definition not obscenity.
Notice that under this last interpretation, a good case can be made that nothing is truly obscene, because a good
advocate should be able to demonstrate any picture or work has some social importance. Is Justice Brennan’s
definition of obscenity sufficiently clear or is the dissent correct that such materials are fully protected by the First
Amendment? Some professors believe when they teach obscenity law, they must provide examples of materials
thought to be obscene. Does that prove these materials have some social importance?

Obscenity proved troubling for liberal justices during the New Deal Era/Great Society. Most were
sensitive to the possibility that serious literary works were often banned as obscene. Justices Black and Douglas
aside, no justice believed the category should be completely dispensed with.! Judicial majorities during the 1950s
could not, however, agree on any common definition of what counted as obscenity, other than the lack of any
“redeeming social importance.” Justice Stewart spoke more bluntly than his brethren in Jacobellis v. Ohio (1964),
when he famously asserted,

1 Chief Justice Warren was particularly opposed to judicial protection for literature he believed obscene. He would
not hire law clerks who believed obscenity constitutionally protected. See Andrew Koppelman, “Does Obscenity
Cause Moral Harm?” Columbia Law Review 105 (2005): 1635, 1638.



I shall not today attempt further to define the kinds of material I understand to be [hard-core
pornographyl; and perhaps I could never succeed in intelligently doing so. But I know it when 1
see it.

Badly divided, the Justices in 1967 began reversing without opinion any conviction for material five justices decided
was constitutionally protected.

JUSTICE BRENNAN delivered the opinion of the Court.

The dispositive question is whether obscenity is utterance within the area of protected speech
and press. Although this is the first time the question has been squarely presented to this Court, either
under the First Amendment or under the Fourteenth Amendment, expressions found in numerous
opinions indicate that this Court has always assumed that obscenity is not protected by the freedoms of
speech and press. . . .

The guaranties of freedom of expression in effect in 10 of the 14 States which by 1792 had ratified
the Constitution, gave no absolute protection for every utterance. Thirteen of the 14 States provided for
the prosecution of libel, and all of those States made either blasphemy or profanity, or both, statutory
crimes. As early as 1712, Massachusetts made it criminal to publish “any filthy, obscene, or profane song,
pamphlet, libel or mock sermon’ in imitation or mimicking of religious services. . . . Thus, profanity and
obscenity were related offenses.

All ideas having even the 'slightest redeeming social importance—unorthodox ideas,
controversial ideas, even ideas hateful to the prevailing climate of opinion —have the full protection of the
guaranties, unless excludable because they encroach upon the limited area of more important interests.
But implicit in the history of the First Amendment is the rejection of obscenity as utterly without
redeeming social importance.

[S]ex and obscenity are not synonymous. Obscene material is material which deals with sex in a
manner appealing to prurient interest. The portrayal of sex, e.g., in art, literature and scientific works, is
not itself sufficient reason to deny material'the constitutional protection;of freedom of speech and press.
Sex, a great and mysterious motive force in human life, has‘indisputably been a subject of absorbing
interest to mankind through the ages; itis one of the vital‘problems of htiman interest and public concern.
... It is therefore vital that the standards for judging obscenity,safeguard the protection of freedom of
speech and press for material which does not treat sex in a manner appealing to prurient interest.

The early leading standard of obscenity allowed material to be judged merely by the effect of an
isolated excerpt upon particularly susceptible persons. Regina v. Hicklin, (1868). . . . Some American courts
adopted this standard, but later decisions have rejected it and substituted this test: whether to the average
person, applying contemporary community standards, the dominant theme of the material taken as a
whole appeals to prurient interest. The Hicklin test, judging obscenity by the effect of isolated passages
upon the most susceptible persons, might well encompass material legitimately treating with sex, and so
it must be rejected as unconstitutionally restrictive of the freedoms of speech and press. On the other
hand, the substituted standard provides safeguards adequate to withstand the charge of constitutional
infirmity.

Many decisions have recognized that these terms of obscenity statutes are not precise. This Court,
however, has consistently held that lack of precision is not itself offensive to the requirements of due
process. ‘. . . [T]he Constitution does not require impossible standards’; all that is required is that the
language ‘conveys sufficiently definite warning as to the proscribed conduct when measured by common
understanding and practices. . . .’



CHIEF JUSTICE WARREN, concurring in the result.

The line dividing the salacious or pornographic from literature or science is not straight and
unwavering. Present laws depend largely upon the effect that the materials may have upon those who
receive them. It is manifest that the same object may have a different impact, varying according to the
part of the community it reached. But there is more to these cases. It is not the book that is on trial; it is a
person. The conduct of the defendant is the central issue, not the obscenity of a book or picture. The
nature of the materials is, of course, relevant as an attribute of the defendant’s conduct, but the materials
are thus placed in context from which they draw color and character. A wholly different result might be
reached in a different setting.

The personal element in these cases is seen most strongly in the requirement of scienter. Under
the California law, the prohibited activity must be done ‘“wilfully and lewdly.” The federal statute limits
the crime to acts done ‘knowingly.” In his charge to the jury, the district judge stated that the matter must
be ‘calculated” to corrupt or debauch. The defendants in both these cases were engaged in the business of
purveying textual or graphic matter openly advertised to appeal to the erotic interest of their customers.
They were plainly engaged in the commercial exploitation of the morbid and shameful craving for
materials with prurient effect. I believe that the State and Federal Governments can constitutionally
punish such conduct. That is all that these cases present to.us, and that is all we need to decide.

JUSTICE HARLAN, concurring in the result in [Alberts]; and dissenting in [Roth].

I do not think that reviewing courts can escape this responsibility [for determining whether a
work is constitutionally protected] by saying that:the trier of the facts, be it a jury or a judge, has labeled
the questioned matter as ‘obscene,” for, if ‘obscenity” is' to be suppressed, the question whether a
particular work is of that character involves not really an.issue of fact but a question of constitutional
judgment of the most sensitive and delicate kind. Many juries might find that Joyce’s ‘Ulysses’ or
Bocaccio’s ‘Decameron” was obscene, and yet the conviction of a defendant for selling either book would
raise, for me, the gravest constitutional problems, for no such verdict could convince me, without more,
that these books are “utterly without redeeming social importance.” In short, I do not understand how the
Court can resolve the constitutional problems now before it without making its own independent
judgment upon the character of the;material upon which these convictions were based. I am very much
afraid that the broad manner in which the Court has decided these cases will tend to obscure the peculiar
responsibilities resting on state and federal courts in this field and encourage them to rely on easy
labeling and jury verdicts as a substitute for facing up to the tough individual problems of constitutional
judgment involved in every obscenity case.

I concur in the judgment of the Court in No. 61, Alberts v. People of State of California.

In judging the constitutionality of this conviction, we should remember that our function in
reviewing state judgments under the Fourteenth Amendment is a narrow one. We do not decide whether
the policy of the State is wise, or whether it is based on assumptions scientifically substantiated. We can
inquire only whether the state action so subverts the fundamental liberties implicit in the Due Process
Clause that it cannot be sustained as a rational exercise of power. . ..

What, then, is the purpose of this California statute? Clearly the state legislature has made the
judgment that printed words can ‘deprave or corrupt’ the reader —that words can incite to anti-social or
immoral action. The assumption seems to be that the distribution of certain types of literature will induce
criminal or immoral sexual conduct. It is well known, of course, that the validity of this assumption is a
matter of dispute among critics, sociologists, psychiatrists, and penologists. There is a large school of
thought, particularly in the scientific community, which denies any causal connection between the
reading of pornography and immorality, crime, or delinquency. Others disagree. Clearly it is not our



function to decide this question. That function belongs to the state legislature. Nothing in the
Constitution requires California to accept as truth the most advanced and sophisticated psychiatric
opinion. It seems to me clear that it is not irrational, in our present state of knowledge, to consider that
pornography can induce a type of sexual conduct which a State may deem obnoxious to the moral fabric
of society. In fact the very division of opinion on the subject counsels us to respect the choice made by the
State.

Furthermore, even assuming that pornography cannot be deemed ever to cause, in an immediate
sense, criminal sexual conduct, other interests within the proper cognizance of the States may be
protected by the prohibition placed on such materials. The State can reasonably draw the inference that
over a long period of time the indiscriminate dissemination of materials, the essential character of which
is to degrade sex, will have an eroding effect on moral standards. And the State has a legitimate interest
in protecting the privacy of the home against invasion of unsolicited obscenity.

I dissent in No. 582, Roth v. United States.

We are faced here with the question whether the federal obscenity statute, as construed and
applied in this case, violates the First Amendment to the Constitution. To me, this question is of quite a
different order than one where we are dealing with state legislation under the Fourteenth Amendment. I
do not think it follows that state and federal powers in this area are the same, and that just because the
State may suppress a particular utterance, it is-automatically permissible for the Federal Government to
do the same. . ..

The Federal Government has, for example, power to restrict seditious speech directed against it,
because that Government certainly has the substantive authority to protect itself against revolution. . . .
But in dealing with obscenity we are faced with the converse situation, for the interests which obscenity
statutes purportedly protect are primarily entrusted to the care, not of the Federal Government, but of the
States. Congress has no substantive power over sexual morality. . . .

Not only is the federal interest in protecting the Nation against pornography attenuated, but the
dangers of federal censorship in this field are'far'greater-than anything the States may do. It has often
been said that one of the great strengths of our federal system is that we have, in the forty-eight States,
forty-eight experimental social laboratories. . . . Different States will have different attitudes toward the
same work of literature. The same book which is freely read in one State might be classed as obscene in
another. And it seems to me that no overwhelming danger to our freedom to experiment and to gratify
our tastes in literature is likely to result from the suppression of.a borderline book in one of the States, so
long as there is no uniform nation-wide suppression of the book, and so long as other States are free to
experiment with the same or bolder books.

Quite a different situation is presented, however, where the Federal Government imposes the
ban. The danger is perhaps not great if the people of one State, through their legislature, decide that
‘Lady Chatterley’s Lover” goes so far beyond the acceptable standards of candor that it will be deemed
offensive and non-sellable, for the State next door is still free to make its own choice. At least we do not
have one uniform standard. But the dangers to free thought and expression are truly great if the Federal
Government imposes a blanket ban over the Nation on such a book. The prerogative of the States to differ
on their ideas of morality will be destroyed, the ability of States to experiment will be stunted. The fact
that the people of one State cannot read some of the works of D. H. Lawrence seems to me, if not wise or
desirable, at least acceptable. But that no person in the United States should be allowed to do so seems to
me to be intolerable, and violative of both the letter and spirit of the First Amendment.

It is no answer to say, as the Court does, that obscenity is not protected speech. The point is that
this statute, as here construed, defines obscenity so widely that it encompasses matters which might very
well be protected speech. I do not think that the federal statute can be constitutionally construed to reach
other than what the Government has termed as ‘hard-core” pornography. Nor do I think the statute can
fairly be read as directed only at persons who are engaged in the business of catering to the prurient
minded, even though their wares fall short of hard-core pornography. Such a statute would raise
constitutional questions of a different order. That being so, and since in my opinion the material here



involved cannot be said to be hard-core pornography, I would reverse this case with instructions to
dismiss the indictment.

JUSTICE DOUGLAS, with whom JUSTICE BLACK concurs, dissenting,.

When we sustain these convictions, we make the legality of a publication turn on the purity of
thought which a book or tract instills in the mind of the reader. I do not think we can approve that
standard and be faithful to the command of the First Amendment, which by its terms is a restraint on
Congress and which by the Fourteenth is a restraint on the States.

The tests by which these convictions were obtained require only the arousing of sexual thoughts.
Yet the arousing of sexual thoughts and desires happens every day in normal life in dozens of ways.
Nearly 30 years ago a questionnaire sent to college and normal school women graduates asked what
things were most stimulating sexually. Of 409 replies, 9 said ‘music’; 18 said ‘pictures’; 29 said ‘dancing’;
40 said ‘drama’; 95 said ‘books’; and 218 said ‘man.” . ..

The test of obscenity the Court endorses today gives the censor free range over a vast domain. To
allow the State to step in and punish mere speech or publication that the judge or the jury thinks has an
undesirable impact on thoughts but that is not shown to be a part of unlawful action is drastically to
curtail the First Amendment. . ..

If we were certain that impurity of sexual thoughts impelled to action, we would be on less
dangerous ground in punishing the distributors of this sex literature. But it is by no means clear that
obscene literature, as so defined, is a significant factor in influencing substantial deviations from the
community standards.

The standard of what offends “the common conscience of the community’ conflicts, in my
judgment, with the command of the First Amendment that//Congress shall make no law * * * abridging
the freedom of speech, or of the press.” Certainly that standard would not be an acceptable one if religion,
economics, polities or philosophy were invelved.-How does it become a constitutional standard when
literature treating with sex is concerned?

Any test that turns on what is offensive to the community’s standards is too loose, too capricious,
too destructive of freedom of expression to'be squared with the First Amendment. Under that test, juries
can censor, suppress, and punish what they don’t like, provided.the matter relates to ‘sexual impurity” or
has a tendency ‘to excite lustful thoughts.” This is community censorship in one of its worst forms. It
creates a regime where in the battle-between the literati-and the Philistines, the Philistines are certain to
win. If experience in this field teaches anything, it is that ‘censorship of obscenity has almost always been
both irrational and indiscriminate.” . . .

I can understand (and at times even sympathize) with programs of civic groups and church
groups to protect and defend the existing moral standards of the community. I can understand the
motives of the Anthony Comstocks who would impose Victorian standards on the community. When
speech alone is involved, I do not think that government, consistently with the First Amendment, can
become the sponsor of any of these movements. I do not think that government, consistently with the
First Amendment, can throw its weight behind one school or another. Government should be concerned
with antisocial conduct, not with utterances. Thus, if the First Amendment guarantee of freedom of
speech and press is to mean anything in this field, it must allow protests even against the moral code that
the standard of the day sets for the community. In other words, literature should not be suppressed
merely because it offends the moral code of the censor.

The legality of a publication in this country should never be allowed to turn either on the purity
of thought which it instills in the mind of the reader or on the degree to which it offends the community
conscience. By either test the role of the censor is exalted, and society’s values in literary freedom are
sacrificed.



I do not think that the problem can be resolved by the Court’s statement that ‘obscenity is not
expression protected by the First Amendment.” . . . Unlike the law of libel, . . . there is no special historical
evidence that literature dealing with sex was intended to be treated in a special manner by those who
drafted the First Amendment. In fact, the first reported court decision in this country involving obscene
literature was in 1821. . . . I reject too the implication that problems of freedom of speech and of the press
are to be resolved by weighing against the values of free expression, the judgment of the Court that a
particular form of that expression has ‘no redeeming social importance.” The First Amendment, its
prohibition in terms absolute, was designed to preclude courts as well as legislatures from weighing the
values of speech against silence. The First Amendment puts free speech in the preferred position.

I would give the broad sweep of the First Amendment full support. I have the same confidence in
the ability of our people to reject noxious literature as I have in their capacity to sort out the true from the
false in theology, economics, politics, or any other field.



